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Background  

There aren’t very many attorneys that practice Elder Law who also represent clients that 

have issues before the Social Security Administration.  Here in Florida, there are only a handful 

of such attorneys.  Yes, many Elder Law Attorneys draft Special Needs Trusts and appropriately 

report them to the Social Security Administration, however that is where the representation 

frequently ends. What happens if the trust is denied by Social Security? What happens if your 

client comes back and says Social Security says I am no longer disabled?  What if they come 

back to you and ask you to help with their spouse’s disability claim?   There is an ever-increasing 

need for Elder law attorneys to consider adding Social Security practice to their otherwise busy 

practices. Many attorneys being asked for assistance by Social Security Disability Income 

(SSDI) or Supplemental Security Income (SSI) recipients look outside of their practices for 

assistance of other attorneys for with these clients, and adding representation of clients with 

issues before the Social Security Administration can be a very valuable service, not only for your 

clients, but also for your practice.  

Diversifying the practice to include Social Security issues can be a natural extension of 

the traditional State Medicaid Elder Law practice and seems to be a natural progression in many 

Elder Law Offices, SSDI and SSI clients seem to be more frequently are seeking out assistance 

from an Elder Law Attorney as there are few other options for this clientele, especially when it 

comes to maintaining needs based SSI benefits. A recent review of the Academy of Florida Elder 

Law Attorneys (AFELA)1 listeerv indicated that approximately 20% of the postings on the 

listserv involved clients with issues involving either SSI or SSDI.2 With over 575,000 

 
1 AFELA is the Florida chapter of the National Academy of Elder law Attorneys (NAELA)  
2 A nonscientific review of approximately 600 postings from July 2022 to September 2022  
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individuals in Florida alone receiving SSI3, there is a vast potential client base out there that is 

very much untapped. Many, if not most traditional Social Security Disability attorneys, whom 

assist clients with the medical determination of disability, lack the understanding of the SSI rules 

for assisting with maintaining SSI eligibility. This is where the Elder Law Attorney can be the 

most valuable to the client with these issues “before the agency”.    

      

Why this Practice Area 

I began to practice in Social Security claims as an offshoot of my Elder and Special 

Needs Trust practice when my law Partner David Lillesand, whom has been practicing Social 

Security for over 40 years, introduced me to Social Security about 10 years ago. At about that  

time I also recognized that the practice area of Elder Law was becoming very “crowded” in my 

geographic area, Pinellas County, Florida, where this conference is being held.  Florida currently 

has 117 Florida Bar Board Certified Elder Law Attorneys, with 12 of them in Pinellas County 

with 8 of them within a 5 mile radius from my office. There are as many non board certified 

Elder Law Attorneys and several non-attorney “Medicaid planners” in my local area as well, so 

the “pond is full of fish” so to speak.  

What sets my practice apart from the others was the addition of a significant trust 

administration practice, but more importantly the addition of representing clients before the 

Social Security Administration, for both medical disability claims, but also technical denials for 

Supplemental Security income (SSI), such as being over assets or having a trust denied as an 

available resource for SSI.   

 
3 https://www.ssa.gov/policy/docs/statcomps/ssi_sc/2019/fl.html  
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Basic Eligibility for SSDI and SSI  

Both SSDI and SSI have eligibility criteria that, unless you are over age 65, require you 

to be blind or disabled to be eligible for benefits  

Definition of Disability 

The Social Security Administration defines disability in the Federal regulations as: 

“(a) The law defines disability as the inability to do any substantial gainful 

activity by reason of any medically determinable physical or mental impairment 

which can be expected to result in death or which has lasted or can be expected to 

last for a continuous period of not less than 12 months. To meet this definition, 

you must have a severe impairment(s) that makes you unable to do your past 

relevant work (see § 404.1560(b)) or any other substantial gainful work that exists 

in the national economy. If your severe impairment(s) does not meet or medically 

equal a listing in appendix 1, we will assess your residual functional capacity as 

provided in §§ 404.1520(e) and 404.1545. ( See §§ 404.1520(g)(2) and 404.1562 

for an exception to this rule.) We will use this residual functional capacity 

assessment to determine if you can do your past relevant work. If we find that you 

cannot do your past relevant work, we will use the same residual functional 

capacity assessment and your vocational factors of age, education, and work 

experience to determine if you can do other work. ( See § 404.1520(h) for an 

exception to this rule.) We will use this definition of disability if you are applying 

for a period of disability, or disability insurance benefits as a disabled worker, or 

child's insurance benefits based on disability before age 22 or, with respect to 

disability benefits payable for months after December 1990, as a widow, 

widower, or surviving divorced spouse. 

(b) There are different rules for determining disability for individuals who 

are statutorily blind. We discuss these in §§ 404.1581 through 404.1587. There 

are also different rules for determining disability for widows, widowers, and 
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surviving divorced spouses for monthly benefits for months prior to January 1991. 

We discuss these rules in §§ 404.1577, 404.1578, and 404.1579.” 4 

 

To be eligible to obtain Social Security Disability Insurance payments the client must 

meet eligibility factors of a) either be Blind or Disabled (see above) and b) be in insured status.  

Insured status is obtained through working and obtaining quarters of credit. The client  must have 

sufficient quarters of credit and also a recent relationship to the workforce through earning 

sufficient credit within the last 40 quarters (10 years) prior to becoming disabled to be in insured 

status.  

The regulations also define insured status:   

“How we determine disability insured status. 

(a) General. We have four different rules for determining if you are 

insured for purposes of establishing a period of disability or becoming entitled to 

disability insurance benefits. To have disability insured status, you must meet one 

of these rules and you must be fully insured (see § 404.132 which tells when the 

period ends for determining the number of quarters of coverage (QCs) you need 

to be fully insured). 

(b) Rule I—You must meet the 20/40 requirement. You are insured in a 

quarter for purposes of establishing a period of disability or becoming entitled to 

disability insurance benefits if in that quarter— 

(1) You are fully insured; and 

 
4 20 CFR § 404.1505 
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(2) You have at least 20 QCs in the 40-quarter period (see paragraph (f) of 

this section) ending with that quarter. 

(c) Rule II—You become disabled before age 31. You are insured in a 

quarter for purposes of establishing a period of disability or becoming entitled to 

disability insurance benefits if in that quarter— 

(1) You have not become (or would not become) age 31; 

(2) You are fully insured; and 

(3) You have QCs in at least one-half of the quarters during the period 

ending with that quarter and beginning with the quarter after the quarter you 

became age 21; however— 

(i) If the number of quarters during this period is an odd number, we 

reduce the number by one; and 

(ii) If the period has less than 12 quarters, you must have at least 6 QCs in 

the 12-quarter period ending with that quarter. 

(d) Rule III—You had a period of disability before age 31. You are insured 

in a quarter for purposes of establishing a period of disability or becoming entitled 

to disability insurance benefits if in that quarter— 

(1) You are disabled again at age 31 or later after having had a prior 

period of disability established which began before age 31 and for which you 

were only insured under paragraph (c) of this section; and 

(2) You are fully insured and have QCs in at least one-half the calendar 

quarters in the period beginning with the quarter after the quarter you became age 

21 and through the quarter in which the later period of disability begins, up to a 

maximum of 20 QCs out of 40 calendar quarters; however— 

(i) If the number of quarters during this period is an odd number, we 

reduce the number by one; 
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(ii) If the period has less than 12 quarters, you must have at least 6 QCs in 

the 12-quarter period ending with that quarter; and 

(iii) No monthly benefits may be paid or increased under Rule III before 

May 1983. 

(e) Rule IV—You are statutorily blind. You are insured in a quarter for 

purposes of establishing a period of disability or becoming entitled to disability 

insurance benefits if in that quarter— 

(1) You are disabled by blindness as defined in § 404.1581; and 

(2) You are fully insured. 

(f) How we determine the 40-quarter or other period. In determining the 

40-quarter period or other period in paragraph (b), (c), or (d) of this section, we do 

not count any quarter all or part of which is in a prior period of disability 

established for you, unless the quarter is the first or last quarter of this period and 

the quarter is a QC. However, we will count all the quarters in the prior period of 

disability established for you if by doing so you would be entitled to benefits or 

the amount of the benefit would be larger.5 

 

Supplemental Security Income Eligibility (SSI)  

To be eligible for SSI the claimant must Blind, Disabled or Aged (over age 65) and also 

have low income and low assets. Many clients who worked during their life but have been out of 

the workforce too long to be in insured status, and thus not eligible for SSDI,  apply for SSI as 

they have no other source of income.  You will also find individuals who receive only a small 

SSDI check, and  apply for SSI as “dual eligible”  Eligibility for SSI is defined as:  

 
5 20 CFR §404.130 

https://www.ssa.gov/OP_Home/cfr20/404/404-1581.htm
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“You are eligible for supplemental security income (SSI) benefits if you 

are an aged, blind, or disabled person … and who has limited income and 

resources. Thus, the amount of income you have is a major factor in deciding 

whether you are eligible for SSI benefits and the amount of your benefit. We 

count income on a monthly basis. Generally, the more income you have the less 

your benefit will be. If you have too much income, you are not eligible for a 

benefit. However, we do not count all of your income to determine your eligibility 

and benefit amount.”6 

 

Sources of Law and Regulations 

When assisting a client7 before the Social Security Administration the law and 

regulations involved are distinctly different than those for State Medicaid Programs.  

Throw out the State Medicaid Manual!!  

The first piece of advice I can give you when determining legal standards for eligibility 

for the SSDI and SSI programs is to ignore what it says in your state Medicaid Manual. State 

laws and regulations for Medicaid eligibility are vastly different than those for Federal Benefits 

such as SSI. Financial limits, assets sheltering options, timeframes for determining eligibility are 

defined under Federal law and regulations and very frequently differ from State eligibility 

standards. I cannot emphasize this strongly enough and have seen many instances of legal 

malpractice by attorneys utilizing the state eligibility criteria for an SSI client.  One example: 

Under our Florida State Medicaid standards for Long Term Care Medicaid as long as you are 

financially eligible for one day during the calendar month, you are eligible for the entire month8,  

 
6 20 CFR § 416.1100 
7 Social Securit uses the terms “Claimant” and the terms Client and Claimant will be used interchangeable herein  
8 See the Access Florida Program Policy Manual at 1640.0405 
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whereas SSI resource eligibility is determined on the first day of the calendar month9. Utilizing 

the wrong standard will in many cases cause significant negative financial impacts to the client 

in the form of overpayments, where the SSI recipient has to repay the benefits back to 

government, or worse future denial.   

The Social Security act, the Federal Regulations and the Social Security Administration 

Program Operation Manual System are the sources of law and regulations and Agency 

interpretation of the law and regulations regarding SSDI and SSI. SSDI comes under Title II of 

the Act10, and in the Federal Regulations under 20 CFR 401 et.al.11 The primary POMS 

Provisions for SSDI are generally under the section entitled DI- Disability insurance 12, SSI law 

and regulations are fund at Title 16 of the Social Security act13, under 20 CFR 416 et. al14 and in 

the POMS generally under the SI – Supplemental Security Income section.  Although it is 

essentially a policy manual for the Social Security staff, the best source for Social Security’s 

interpretation and guidance is within the Program Operational Manual System (POMS). The 

Social Security staff are most familiar with its provisions are instructed to follow them. When 

arguing in legal briefs at appeal or Federal Court levels, off course, the Federal Regulations and 

Social Security act should cited. However, as the US Supreme Court stated “The Social Security 

Act is among the most intricate ever drafted by Congress. Its Byzantine construction, as Judge 

Friendly has observed, makes the Act “almost unintelligible to the uninitiated.15 Use of the 

 
9 See the Social Security Program Operations Manual System at SI 01110.600 
10 See https://www.ssa.gov/OP_Home/ssact/ssact-toc.htm  
11 See https://www.ssa.gov/OP_Home/cfr20/cfrdoc.htm   
12 See https://secure.ssa.gov/apps10/poms.nsf/partlist!OpenView  
13 See https://www.ssa.gov/OP_Home/ssact/ssact-toc.htm  
14 See https://www.ssa.gov/OP_Home/cfr20/416/416-0000.htm  
15 ”Schweiker v. Gray Panthers, 453 U.S. 34 (1981) 
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POMS is generally most effective at the local office level of argument as well as at the ALJ 

appeal stage.  

 

Representation before the Social Security Administration   

 Establishing representation 

To represent a client in a Social Security matter it is a threshold question of whether you 

are representing the client “before the agency”.  The agency defines representational services as 

“services performed for a claimant in connection with any claim the claimant has before us 

[SSA], any asserted right the claimant may have for an initial or reconsidered determination, and 

any decision or action by an administrative law judge or the Appeals Council.”16. Any attorney 

licensed who  (1) Has the right to practice law before a court of a State, Territory, District, or 

island possession of the United States, or before the Supreme Court or a lower Federal court of 

the United States; (2) Is not disqualified or suspended from acting as a representative in dealings 

with us; and (3) Is not prohibited by any law from acting as a representative may be appointed to 

represent a claimant17. An attorney only represents a client/claimant in a Social Security matter 

when formally appointed by the client18.  This notice is signed by the client and once received by 

Social Security they will then recognize you as representing the client. You cannot simply file a 

notice of appearance as in State Court and until Social Security has formally recognized that you 

represent the claimant, they will not affirmatively communicate with you.     

  

 
16 20 CFR 1703 
17 20 CFR 404.1705 
18 20 CFR 404.1707 
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Scope of Representation  

The regulations identify exactly what a representative can and cannot do on behalf of the 

client/claimant.  This is outlined in 20 CFR § 404.1710 

Authority of a representative. 

(a) What a representative may do. Your representative may, on your 

behalf— 

(1) Obtain information about your claim to the same extent that you are 

able to do; 

(2) Submit evidence; 

(3) Make statements about facts and law; and 

(4) Make any request or give any notice about the proceedings before us. 

(b) What a representative may not do. A representative may not sign an 

application on behalf of a claimant for rights or benefits under title II of 

the Act … [with limited exceptions beyond the scope of this presentation]. 

19 

Once the agency recognizes that the representation, they then send 

copies of all letters and notices they send to the client/claimant.  

Notice or request to a representative. 

(a) We shall send your representative— 

(1) Notice and a copy of any administrative action, determination, or 

decision; and 

(2) Requests for information or evidence. 

 
19 20 CFR § 404.1710 
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(b) A notice or request sent to your representative, will have the same 

force and effect as if it had been sent to you.20 

Paragraph (b) above is important for the attorney to recognize as the attorney’s receipt of 

notices triggers the start of the limited amount of time to appeal denials, respond to requests for 

information or other time limited activities and the representative must not miss a time deadline 

for it will possibly be fatal to your client’s claim.  

 

Ethically Charging for Services  

 Social security regulates how, when and how much a representative can be paid for their 

services to the client. As soon as the attorney files formal representation paperwork they are 

obligated to follow these regulations. Typically an attorney may charge a fee for representative 

services, which once again are for services rendered in connection with “any claim the claimant 

has before [the Social Security Administration]21, and a representative MAY NOT “charge or 

receive any fee unless the Social Security Administration ha[s] authorized it, and a representative 

must not charge or receive any fee that is more than the amount the Social Security 

Administration authorize[s].”22. This is applicable when the fees are coming from the 

client/claimant’s funds, however under certain circumstances if an entity, such as a third party 

special needs trust, is paying the fee, then fee approval is not necessary as per § 404.1720 which 

states:  

 
20 20 CFR § 404.1715 
21 20 CFR 404.1703 
22 20 CFR 404.01720(3) 
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“(e) When we do not need to authorize a fee. We do not need to authorize 

a fee when: 

(1) An entity or a Federal, State, county, or city government agency pays 

from its funds the representative fees and expenses and both of the 

following conditions apply: 

(i) You and your auxiliary beneficiaries, if any, are not liable to pay a fee 

or any expenses, or any part thereof, directly or indirectly, to the 

representative or someone else; and 

(ii) The representative submits to us a writing in the form and manner that 

we prescribe waiving the right to charge and collect a fee and any 

expenses from you and your auxiliary beneficiaries, if any, directly or 

indirectly, in whole or in part; or 

(2) A court authorizes a fee for your representative based on the 

representative's actions as your legal guardian or a court-appointed 

representative.”23  

To reiterate: fee approval is required if the attorney is being paid from any funds of the 

claimant or his “auxiliary beneficiaries”. Fee approval is not required if you are not being paid 

from the funds of the claimant or one of the client’s auxiliary beneficiaries, are being paid by a 

third party entity or a court in a guardianship(conservatorship) proceeding has authorized the 

fees. 

 
23 20 CRF § 404.1720   
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Forms for Establishing Representation and Fees: Forms 1696 and 1693   

 For establishing representation before the Social Security Administration, the agency has 

created standardized forms to file. These forms are Form 1696, establishing representation and 

Form 1693, a form fee agreement. It is the best practice to use these established forms, although 

use of these exact forms is not required. Social Security issued an “Emergency Message” in June 

2022 further clarifying this stating “IMPORTANT: The SSA-1696 is not a mandatory form. 

Neither claimants nor representatives are required to use it to establish an appointment. 

However, representatives and claimants who do not use the SSA-1696 must submit a signed 

written notice so we can recognize and record their appointment.”  24 

Again, the better practice is to give the agency staff forms that they are accustomed to 

seeing and working with rather than creating your own, which could lead to a denial, as has 

happened in the past with fee petitions filed before the standardized form 1393 was released. 

Both form 1696 and Form 1693 are available on line:  

1696: https://www.ssa.gov/forms/ssa-1696.pdf 

1693: https://www.ssa.gov/forms/ssa-1693.pdf  

 

Communication with Agency Representatives 

Once you have established representation for your client it is important to understand 

where in the process of the matter the claimant is, and with whom you are going to be dealing.  

 
24 EM-20004 REV 4 https://secure.ssa.gov/apps10/reference.nsf/links/06232021113748AM 

https://www.ssa.gov/forms/ssa-1696.pdf
https://www.ssa.gov/forms/ssa-1693.pdf
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Social Security maintains a local office assigned to every zip code in the United States. That is 

where you start an initial application for benefits, where you file any change of circumstances 

reporting, send your special needs trusts for review etc. At the initial and reconsideration stages 

of most matters you are dealing with the local office.  The process appeals will be covered by 

another presenter and staff for appeals are at other offices, however it is important to recognize 

that once a matter has been “adjudicated” at any level in the process the agency staff working on 

the matter at that level lose jurisdiction to continue to address or review that decision, with 

limited exceptions. In other words, if you ask for reconsideration of the denial of a trust, hold a 

formal conference at the local office, and that reconsideration is denied, then with very limited 

exceptions the only option is to appeal, you can no longer argue with the local office as they 

have then lost jurisdiction with limited to adjudicate the matter.25  

 

Bringing an SSA Practice into your Existing Elder Law Firm  

 There are several factors an Elder law Attorney needs to consider when determining to 

bring more SSA representation into the practice. First, is what scope of the SSA practice do you 

want to engage in?  Do you want to do disability determinations? Do you want to assist when 

trusts have been denied?  Social Security matters like these frequently end up in the dreaded “L” 

word: Litigation. Formal conferences at reconsideration and hearing before an administrative law 

judge are in the nature of litigation, not unlike going to a Medicaid Fair Hearing. Disability 

determinations are “Medical determinations” of disability and are extremely medical record 

driven. They, like State Medicaid applications are very document heavy and there is an 

 
25 See generally SI 04020.060 Effectuating Supplemental Security 
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obligation on the part of the claimants and their representatives to attempt to obtain all relevant 

medical records available.26  It is also not a practice are to dabble in as the rules, regulations and 

standards are very precise.  Non disability related matters, such as financial denials for SSI are 

not as heavily document driven.  

Once you have identified exactly what aspects of practice before SSA you are interested 

in pursuing, essentially disability determinations and/or maintenance of financial eligibility, the 

level and training of the staff and attorneys needs to be analyzed. As stated earlier, don’t ever 

confuse State Medicaid eligibility standards with SSI eligibility standards. To that end, I hired a 

paralegal with experience in SSA claims to be my “Social Security paralegal”. This paralegal 

does not know State Medicaid standards and to avoid confusion I have not attempted to train her 

in them. This paralegal essentially manages all aspects of the Social Security Disability cases, 

from drafting the necessary representation paperwork, “pleadings”, which are the various notices 

and requests for reconsideration or appeal, gathers and files medical records and deals with 

Social Security staff at whichever level the claimant is in the process, confirming hearings etc.  If 

your practice does not entail actual disability determinations, it is much less labor intensive and 

an attorney could focus on loss of SSI coverage due to, again for instance, Social Security’s 

improper denial of an SNT, which would entail much more “lawyering”, activities such as 

research, brief drafting, and arguing at a formal conference or hearing.  

 

 

 

 
26 SSR 17-4p: Titles II and XVI: Responsibility for Developing Written Evidence. 
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Marketing the Expanded Practice  

Along with the normal marking efforts that most attorneys undertake, internet, social 

media etc, there are many opportunities to market your expanded practice. Many Elder Law 

Attorneys are delighted to know there is a resource for them to send their SSI or Disability 

clients as they have not yet expanded into this practice or are not wanting to expand outside of 

the traditional Elder Law practice. I personally post on various listservs to assist other attorneys 

when they have questions about SSI or disability, which serves to highlight my expertise in the 

area. Therefore, many of my referrals are from other Elder Law attorneys. Similarly, I have also 

let it be known to my Social Security disability determination colleagues that we practice in the 

area of SSI and SNTs etc. Many, if not most, “Disability” attorneys do not know or understand 

the SSI rules and they may win the disability case, only some time later to be stumped when the 

client has a financial disqualification event. You can be that resource to solve that client’s 

problem. My Personal injury attorney colleagues have a similar “problem”, they know how to 

win the PI case, but have no idea how to deal with the impact that the award will have on their 

disabled clients, or how to fix that problem. This is not something that most attorneys see as an 

“Elder Law” issue.  

To that end, a significant piece of my firm’s “branding” is that I am an Elder and 

Disability law attorney, not just an Elder Law attorney.  As we have discussed, adding practice 

before the social security administration may be a perfect ancillary practice to a busy Elder Law 

firm. You deal with many of the same clientele, underlying issues with the underlying question 

“How do I become eligible for and apply for needs based governmental benefits? Or in many 

cases, “How do I maintain those benefits once there is an event that might jeopardize 
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eligibility?”  You can use those skills that you already have acquired, serve a needed population, 

and expand and diversify your practice.   
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Basic SSI Eligibility Requirements of 
Section 1917(d)(4)(A) and (C) Trusts

1

 Provide starting point for d4A and d4C trusts & SSI 
eligibility

 Provide Program Operations Manual System (POMS) 
references

 Provide SSI eligibility requirements for d4A Trusts

2

 Provide SSI eligibility requirements for d4C 
Trusts

 Q&A Session (if time permits)

3

1

2

3
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 This presentation discusses general SSI trust 
policy and procedures.

 Specific case involving an SSI claim or post-
eligibility event require initial evaluation by the 
servicing field office technician and subsequent 
evaluation by the regional trust review team and 
when applicable, by the Office of the General 
Counsel.

4

 Social Security Act

 Title XIX – Grants to States for Medical 
Assistance Programs

 Section 1917 – Liens, adjustments and 
recoveries, and transfer of assets

 D4A and D4C sets forth exceptions

5

 Contains the assets of an individual under age 65 
who is disabled

 Established for the benefit of such individual
 By the individual*, a parent, grandparent, legal 

guardian, or a court
 State will receive all amount remaining upon the 

death of individual up to an amount equal to the 
total medical assistance paid 

6

4

5

6
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 Contains the assets of an individual who is disabled
 Established and managed by a nonprofit association
 Separate account is maintained for each beneficiary
 Established solely for the benefit of individual
 By the individual, a parent, grandparent, legal guardian, 

or a court
 To the extent amount remaining is not retained, State  

will receive all amount remaining upon the death of 
individual up to an amount equal to the total medical 
assistance paid 

7

 Title 20 – Employees’ Benefits

 Chapter III – Social Security Administration

 Part 416 – Supplemental Security Income for Aged, 
Blind, and Disabled

 Subpart L – Resources and Exclusions

 §416.1201 – defines Resources

8

 Cash or other liquid assets or any real property that 
an individual (or spouse, if any) owns and could 
convert to cash to be used for his or her support 
and maintenance.

 If an individual has the right, authority, or power to 
liquidate the property or his or her share of the 
property, it is considered a resource. 

9

7

8

9
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 Official vehicle for issuing instructions

 Derived from legislation, regulations, court 
decisions and system, policy, or procedural 
changes

10

 SI 01120.195 – IGRA Trusts
 SI 01120.199 – Early Termination Provisions
 SI 01120.200 – Assets of Third Parties
 SI 01120.201 – Assets of Individual
 SI 01120.202 – Development and Documentation
 SI 01120.203 – Exceptions to Counting Trusts
 SI 01120.204 – Notices for Trusts
 SI 01120.225 – Pooled Trust Management
 SI 01120.227 – Null and Void Clauses

11

Before December 13, 2016: 

 Same as Slide 6, except established through the 
actions of a parent, grandparent, legal guardian, or 
court &

 Provides that the State(s) will receive all amounts 
remaining in the trust upon the death of the individual

12

10

11

12
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On or after December 13, 2016: 

 Same as Slide 6, except provides that the State(s) 
will receive all amounts remaining in the trust upon 
the death of the individual

13

 An asset is any income or resource of the 
individual or the individual’s spouse,

 Including excluded income, for example, disaster 
assistance,

 Excluded resources, such as retroactive T2 and 
T16 payments, and 

 Any other payment or property to which the 
individual or the spouse is entitled.

14

 An individual attains age 65 on the anniversary 
date of his or her birth.

 Allows trusts established the day before an 
individual’s 65th birthday to meet the “under age 65” 
requirement.

 Example:  individual born October 12, 1965; trust 
must be established prior to October 12, 2030

15

13

14

15
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 The individual must be disabled for SSI purposes 
under section 1614(a)(3) of the Act

 As of the date on which the trust’s resource status 
could affect the individual’s SSI eligibility  

 Develop for a potential onset date (POD) as of the 
first of the month in which the individual could be 
eligible for SSI.  

16

 Assets are transferred into the trust

 “Seed” trust followed by individual transferring own 
assets into the trust

 Creation of the trust must be required by a court order

 Trusts established under power of attorney 

17

 Trust be for the sole benefit of the individual

 Exceptions:  certain third party and administrative 
payments

 Cannot provide benefits to other individuals or entities 
during disabled individual’s lifetime

 Cannot allow for termination of the trust and payment 
to another individual/entity

18

16

17

18
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 Contain specific language
 Upon death, the State(s) will receive all amount 

remaining
 Up to an amount equal to the total amount of medical 

assistance paid
 State(s) must be listed as the first payee(s)
 State(s) must have priority over other debts and 

administrative expenses
 Payback for any State(s)
 No period limitation

19

 State(s) receive all amount remaining in the trust
 Up to an amount equal to the total amount of medical 

assistance paid
 Payment for allowable administrative expenses
 No individual/entity other than the trust beneficiary 

may benefit
 Trust beneficiary does not have termination power
 Allows solely for a transfer of assets to a secondary 

special needs and pooled trust 

20

 Taxes due from the trust to the State(s) or Federal 
government because of the death of the beneficiary

 Reasonable fees for administration of the trust estate, 
such as an accounting of the trust to a court, 
completion and filing of documents, or other required 
actions associated with termination and wrapping up 
of the trust

21

19

20

21



8

 Taxes due from the estate other than those arising 
from inclusion of the trust in the estate

 Inheritance taxes due for residual beneficiaries
 Payment of debts owed to third parties
 Funeral expenses
 Payments to residual beneficiaries

22

 If an individual does not have the legal authority to 
revoke or terminate the trust or to direct the use of the 
trust assets for his or her own support and 
maintenance, the trust principal is not the individual's 
resource for SSI purposes.

 The revocability of a trust and the ability to direct the 
use of the trust principal depend on the terms of the 
trust agreement and on State (or Tribal) law. 

23

1. Does the trust contain the assets of an 
individual who was under age 65 when the 
trust was established?

2. Does the trust contain the assets of a disabled 
individual?

3. Is the disabled individual the sole beneficiary 
of the trust?

4. Did the individual, a parent, a grandparent, a 
legal guardian, or a court establish the trust?

24

22

23

24
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5. 6. Does the trust provide specific language to 
reimburse any State(s) for medical assistance 
paid upon the individual’s death?

6. If the trust contains an early termination 
provision, does it meet the early termination 
criteria? 

7. Trust meets special needs trust exception to 
the extent the assets of the individual were put 
in trust prior to attaining age 65.

25

8. Does the individual have the legal authority to 
revoke or terminate the trust or to direct the 
use of trust assets for his or her own support 
and maintenance?

 Determination:  Trust is not a countable 
resource

26

 No age restriction for pooled trust exception

 Transfer of resources into a trust for an 
individual age 65 or over may result in a transfer 
penalty 

27

25

26

27
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 Established and maintained by the actions of a 
nonprofit association that is established and 
certified under a State nonprofit statute

 To verify status, technicians review precedents 
or the IRS website

28

 Maintained for each beneficiary

 For purposes of investment and management,  
the trust may pool the funds in the individual 
accounts

 Must be able to provide an individual accounting 
for each individual

29

 To the extent that amounts remaining are not retained
 Upon death, the State(s) will receive all amount 

remaining
 Up to an amount equal to the total amount of medical 

assistance paid
 State(s) must be listed as the first payee(s)
 State(s) must have priority over other debts and 

administrative expenses
 Payback for any State(s)
 No period limitation

30

28

29

30
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1. Does the trust contain the assets of an 
individual?

2. Is the trust established and managed by a 
nonprofit association?

3. Does the trust pool funds yet maintain an 
individual account for each beneficiary?

4. Is the disabled individual the sole beneficiary?
5. Did the individual, a parent, a grandparent, a 

legal guardian, or a court establish the trust?

31

6. Does the trust provide specific language to 
reimburse any State(s) for medical assistance 
paid upon the individual’s death from funds not 
retained?  

7. If the trust contains an early termination 
provision, does it meet the early termination 
criteria? 

8. Trust meets the pooled trust exception.

32

 9. Does the individual have the legal authority to 
revoke or terminate the trust or to direct the use 
of trust assets for his or her own support and 
maintenance?

 Determination:  Trust is not a countable 
resource 

33

31

32

33
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Basic Supplement Security Income Eligibility 
Requirements of d4A and d4C Trusts

34

Thank you!

35

34

35
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Overview of the Administrative Appeal Process 

 The Social Security Administration administers two programs that provide benefits to 

disabled individuals: the Disability Insurance program (Title II of the Social Security Act) and 

the Supplemental Security Income program (Title XVI of the Social Security Act).   

 If Social Security denies an application for disability benefits, the claimant may request 

an appeal.  The Social Security Act provides for four levels of appeal1:  

• Reconsideration determination,  

• Hearing before an Administrative Law Judge,  

• Review by the Appeals Council, 

• Federal Court review. 

 The deadline for filing all appeals, with one exception2, is 60 days from the date the 

claimant receives the notice of Social Security’s decision.  Social Security presumes that the 

notice of decision is received within 5 days from the date on the first page of the notice.   This 

presumption effectively results in a 65-day deadline to file the appeal or district court action.   If 

the deadline for filing an appeal falls on a Saturday, Sunday, Legal Holiday, or any other day that 

 
1 The chart in the appendix illustrates the level of appeals and the percentages of the various 

outcomes on appeal. 

2 The one exception to the 60-day deadline applies to appealing an ALJ decision to the Appeals 

Council following a federal court remand.  For those appeals, there is a 30-day deadline for filing 

the Request for Review.  



3 

all or part of which is a non-workday for federal employees by statute or Executive Order, the 

deadline is extended to the next full work day.  

 The deadline for filing an appeal may be extended if the claimant files a written statement 

establishing good cause for the late filing.  Factors to be used in determining good cause 

included but are not limited to: 

• What circumstances kept the claimant from appealing on time, 

• Whether Social Security’s actions were confusing or misleading,  

• Whether the claimant understood the requirement of the Social Security Act resulting 

from amendments to the Act, other legislation, or court decisions,  

• Whether the claimant’s physical, mental, level of education, or linguistic limitations 

(including any lack of facility with the English language) prevented the claimant from 

filing a timely request or from understanding or knowing about the need to file a timely 

request. 

 Social Security does not make the medical determination of disability at the initial 

application or reconsideration levels.  At the initial and reconsideration levels, the SSA field 

office is responsible for verifying the non-medical eligibility requirements.  The non-medical 

eligibility requirements may include age, employment, marital status, assets and resources, 

and Social Security coverage information. The field office then transmits the case to a DDS 

for medical evaluation of whether the claimant is disabled under Social Security’s standards.  

 Social Security policy requires that DDS provide complete documentation of its 

application of the sequential evaluation process to the claim in a form entitled the Disability 

Determination Explanation “DDE.”  The DDE must describe what evidence was considered in 
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adjudicating the claim, the analysis of that evidence, and the rationale supporting the 

determination.  Once DDS has makes its decision, the determination may be chosen for 

review by Social Security before the notice of determination is issued. Social Security 

conducts random reviews of DDS determinations to ensure that the determinations are made 

correctly and follow all Social Security policies and procedures.  These reviews are conducted by 

Disability Quality Branches and will result in Social Security either approving the determination 

or returning the claim to DDS with instructions concerning any deficiencies in the determination 

and further action that is needed.  Social Security also conducts discretionary review of denial 

determinations using a predictive model to identify cases based on deficiency-prone case 

characteristics.  

 Once DDS finishes it review, the claim is transmitted back to Social Security to issue 

the notice of decision.  If DDS makes a determination that is not fully favorable to the 

claimant, DDS will prepare a personalized disability explanation addressing the alleged 

impairments and other impairments discovered during the medical evaluation and the 

rationale for the less than fully-favorable decision.  Social Security’s Office of Central 

Operations then generates a written notice of the decision and the personalized disability 

explanation and mails it to the claimant and, if applicable, the claimant’s appointed 

representative.  The notice issued at the initial level is entitled “Notice of Decision.”  The 

notice at the reconsideration level is entitled “Notice of Reconsideration. 

 A claimant who does not agree with the reconsideration determination may file a 

Request For A Hearing Before An Administrative Law Judge.  The request for hearing must 

be filed in a timely fashion as described above absent good cause for the late filing. Although 

the claimant can waive their right to a hearing and have the Administrative Law Judge “ALJ” 
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decide the claim on the documentary evidence, it seldom a good idea to do so since this is the 

only opportunity that the claimant will have to directly communicate with the person deciding 

their claim.  

 Once the request for hearing is processed the local SSA office will transmit the file to 

the appropriate hearing office that are entitled Office of Hearing Operations.  At the hearing 

office, personnel will organize the claim file and assign exhibit numbers to all of the 

documents and medical records. OHO personnel also send various notices to the claimant 

requesting additional information or medical evidence before scheduling a hearing.  Social 

Security rules require that OHO must send written notice of the hearing to the claimant and 

appointed representative at least 75 days before the date set for a hearing, unless the claimant 

waive his or her right to advance notice in writing.  Social Security rules also require that the 

claimant generally must submit or inform the ALJ about written evidence at least 5 full 

business days before the date of the scheduled hearing.   

 The COVID-19 pandemic drastically altered the manner that OHO conducts hearings.  

Disability claimants have a right to appear in person at their hearing.  Since the pandemic 

began. OHO personnel sends notice to claimants informing them that they have the right to an 

in-person hearing but offering the claimant the option of appearing at a hearing by telephone 

or online video. The notice further advise claimants that choosing a telephone or video 

hearing allows the scheduling of their hearing sooner than waiting for their claim to be 

scheduled for an in-person hearing. In March 2022, Social Security resumed scheduling a 

limited number of in-person hearings.      

 After the hearing and receipt of all evidence in the claim, the Administrative Law 

Judge issues a written decision explaining the findings of fact and the reasons for the decision.  
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The decision may be fully-favorable, partially favorable finding either that the claimant 

became disabled at later time than alleged by the claimant or that the claimant was disabled 

for a closed-period of time, or unfavorable.   

 The Appeals Council has the authority to review a hearing decision on its own motion 

within 60 days after the date of the decision.  The Appeals Council randomly selects a sample 

of both favorable and unfavorable cases, and selectively selects cases that exhibit issues or 

fact patterns that suggest an increase in the likelihood of error. After consideration of its own 

motion, the Appeals Council may approve effectuation of a favorable decision; decide not to 

take own motion review; assume its own motion to issue a decision, remand the case to the 

hearing office, or dismiss the request for hearing.    

 If the decision of the Administrative Law Judge is less than fully-favorable, the claimant 

may ask for review of the decision by the Appeals council.  The Appeals Council will review a 

case at the request of the claimant or on its own motion if: 

• There appears to be an abuse of discretion by the Administrate Law Judge, 

• There is an error of law, 

• The action, findings or conclusions in the hearing decision or dismissal order are not 

supported by substantial evidence,  

• There is a broad policy of procedural issue that may affect the general public interest. 

 After the Appeals Council receives the appeal, it may deny review of the decision of the 

Administrative Law Judge, in which case the decision of the Administrative Law Judge becomes 

the final decision of the Commissioner of Social Security on the claim which is subject to federal 



3 

court review.  Alternatively, the Appeals Council may review the decision of the Administrative 

Law Judge and affirm it, modify it, reverse it, or remand it for further proceedings.   

 If the Appeals Council denies the request for review of the Administrative Law Judge or 

makes an unfavorable decision, the claimant may file a civil suit in Federal district court for the 

district in which a claimant resides.  The civil suit names the Commissioner of Social Security as 

the defendant.  The district court has the authority to affirm, modify or reverse the final decision 

of the Commissioner, with or without remanding the case for further proceedings.  If the district 

court grants judgment for the Commissioner, the claimant may appeal to the U.S. Court of 

Appeals for the circuit in which the district court is located.  If the U.S. Court of Appeals denies 

the claimant’s appeal, the claimant may file for a writ of certiorari with the U.S. Supreme Court.      

Representing Disability Claimants 

 Attorneys seeking to represent disability claimants should complete and submit a 

Registration for Appointed Representative Services and Direct Payment Form3 by fax to (877) 

268-3827.  The registration form should be submitted even if the attorney is not currently 

representing a claimant at the time of submission and will not be seeking direct payment of a 

legal fee.  Once the registration is successfully processed, Social Security will mail a notice of 

the confirmation to the attorney with the attorney’s USER name and REP ID number.  The 

notice will also provide the attorney additional information about enrolling in Appointed 

Representative Services (“ARS”).  ARS is an application that allows appointed representatives to 

view a client’s electronic folder (eFolder for cases pending at the initial, reconsideration, hearing, 

 
3  Registration for Appointed Representative Services and Direct Payment - Form SSA-1699. 
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and Appeals Council levels.  The service also allows the attorney to upload medical evidence and 

other documents into the claimant’s file. Attorneys can also download status reports for their 

cases pending at the hearings and appeals levels.  

 When an attorney accepts representation of a disability claimant, the attorney and client 

should complete the Appointment of Representative Form4. Once the completed form is 

submitted to Social Security, it allows Social Security to work with the attorney on the client’s 

claim and provide the attorney access to the client’s records.  If the attorney is seeking payment 

of a legal fee related to the disability claim, the attorney and client should also complete a written 

fee agreement that meets Social Security’s requirements5.  It is important to remember that an 

attorney may not charge or collect a legal fee for representing a disability claimant without the 

prior written approval of Social Security.   

 An attorney may enter his or her appearance as the claimant’s appointed representative at 

any level of the claim process.  If the claim is pending at the initial or reconsideration level when 

the attorney is appointed, the attorney should submit the completed SSA Form-1696 and fee 

agreement, if applicable, to the Social Security field office that services the area where the 

claimant resides.  The attorney should not submit the representative paper work to the state 

agency. Once the local field office processes the paperwork, the attorney and claimant will 

 
4  Appointment of Representative Form – Form SSA-1696.   

5  Social Security’s website has an informative section entitled “Representing Social Security 

Claimants’ that provide helpful information about representing disability claimants, including fee 

agreements.   www.ssa.gov/representation/index.htm   

http://www.ssa.gov/representation/index.htm
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receive written confirmation that Social Security has acknowledged the appointment.  Also, the 

attorney will be provided access to a limited portion of the eFolder.  

 If the attorney is appointed to file an appeal of a Notice of Disapproved Claim or Notice 

of Reconsideration, the attorney should file the appeal online using Social Security’s internet 

appeal process and upload the Form SSA-1696 and fee agreement with the submission of the 

appeal6.  If the claim is pending at either the hearing or Appeals Council level when the attorney 

is appointed, the attorney should submit the forms directly to the appropriate hearing office or 

the Appeals Council.   Requests for Appeals Council review can also be submitted online; 

however, Social Security has a separate website for these appeals7.  

 Claimants who are dissatisfied with a decision from the Appeals Council may file a civil 

suit in the federal district court for the judicial district in which the claimant lives or has a 

principal place of business.  There is a filing fee for filing a civil action in federal court, but the 

fee can be waived for indigent claimants.  The process involves filing a complaint against the 

Commissioner of Social Security.  Copies of the complaint and the summons issued by the court 

must be served by certified or registered mail to the Office of General Counsel for Social 

Security that services the area where the district court is located.  Once Social Security receives 

the complaint, General Counsel will file an answer in response to the complaint.  Social Security 

will also provide the claimant with an exhibit file and a written transcript of the hearing before 

 
6  The link to file an internet appeal of denials at the initial and reconsideration levels can be 

found at https://secure.ssa.gov/iApplsRe/start.  

7  The link to file an internet request for review of an unfavorable ALJ decision can be found at 

https://secure.ssa.gov/iApplNMD/oao.  

https://secure.ssa.gov/iApplsRe/start
https://secure.ssa.gov/iApplNMD/oao


10 
 

the Administrative Law Judge.  Once all briefs have been filed, the district judge may grant oral 

arguments on the claim.  When the process is completed, the district judge will either deny the 

complaint, reverse Social Security’s denial and award benefits, or remand the case back to Social 

Security for further proceedings.  The process of appealing unfavorable district court decisions to 

the U.S. Court of Appeals or the Supreme Court are beyond the scope of this presentation.   

Helpful Resources 

 National Organization of Social Security Claimant’s Representatives (NOSSCR) – 

NOSSCR has over 3,000 members in all 50 states and Puerto Rico.  It holds two annual 

conferences in various locations around the country, and online continuing education programs for 

disability representatives, numerous publications, administrative updates, summaries of court and 

administrative decisions, and operates a client referral service.  www.nosscr.org  

 National Association of Disability Representatives (NADR) – Membership open to a 

wide range of professionals involved in the disability practice.  It also conducts annual 

conferences, provides continuing legal education, a national referral service, and an online forum 

for members. www.nadr.org 

 Thomas E. Bush, Social Security Disability Practice  -  A two-volume publication that 

covers all aspects of representing disability claimants at all steps of the claims process from initial 

client contact though federal district court practice.  Includes sample forms needed to effectively 

represent disability claimants.      

 Social Security Administration Website – A valuable resource for information about of 

Social Security’s programs and procedures. www.ssa.gov 

http://www.nosscr.org/
http://www.nadr.org/
http://www.ssa.gov/


FISCAL YEAR 2021 WORKLOAD DATA: 
DISABILITY DECISIONS*

 Continuing Disability Redeterminations (CDRs) are not included 
except for Federal Court Level

*Includes Title II, Title XVI, and concurrent initial disability determinations and appeals decisions issued in FY 2021, regardless of the year in which the initial
claim was filed, and regardless of whether the claimant ever received benefits (in a small number of cases with a favorable disability decision benefits are
subsequently denied because the claimant does not meet other eligibility requirements.)  Does not include claims where an eligibility determination was
reached without a determination of disability.  If a determination or appeals decision was made on Title II and Title XVI claims for the same person, the results
are treated as one concurrent decision.
1/ Federal Court data includes appeals of Continuing Disability Reviews.

NOTE:  Due to rounding, data may not always total 100%.

Prepared by:  SSA, ODSSI (Office of Decision Support and Strategic Information)
Date Prepared:  January 31, 2022
Data Sources:  

1) Initial and Reconsideration Data: SSA State Agency Operations Report
2) Administrative Law Judge and Appeals Council data: SSA Office of Disability Adjudication and Review (ODAR)
3) Federal Court data: SSA Office of General Counsel
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INTRODUCTION 
 

According to the Social Security Administration (SSA), the Program Operations Manual 
System (POMS) is a primary source of information used by Social Security employees to 
process claims for Social Security benefits.  I would go further and state that the POMS is 
the primary source of information used by SSA employees in adjudicating and processing 
cases.  If your practice involves representing clients before SSA or involves any of SSA’s 
programs, you must be familiar with the POMS.  There is no substitute.  You cannot 
argue the statute, regulations or case law with an SSA Claims Specialist. 

You can use POMS to help you better understand how SSA’s rules work. So if you spend 
time learning about your client’s situation and the rules that apply to it, you can be in a 
much better position to ensure that the rules will be applied properly. If SSA disagrees 
with your expected outcome, you can ask the SSA staff to direct you to the POMS 
section that applies and you can see for yourself how they’re applying the rule. If you’ve 
found some other reference that seems to contradict, you can then ask SSA about this. 

There are two issues that may make familiarity with the POMS more difficult.  First, 
according to SSA, the POMS encompass about 20,000 pages and covers all programs 
administered by SSA.  I venture that few people have read the entire POMS and that you 
will learn something new every time you read a section of the POMS. 

Second, the POMS is a living document, an ever-evolving system, with changes being 
applied nearly every day. While most of the day-to-day changes are clarifications to 
simplify wording or update annual figures, periodically, entire sections are rewritten and 
major changes are implemented through a POMS update. 

Therefore, the purpose of this session is to provide you with a curated walk through the 
POMS to familiarize you with their legal foundation and where they fit within the legal 
hierarchy, their organization and structure, the varieties of issuances and some tips on 
how to find what you are looking for.  We will also look at how the courts view POMS 
and finally, some other references that may assist you. 

SOURCES OF LAW FOR THE SUPPLEMENTAL 
SECURITY INCOME (SSI) PROGRAM 

 
Statutory Law 
 
The Social Security Act 
 

To provide for the general welfare by establishing a system of Federal 
old-age benefits, and by enabling the several States to make more 
adequate provision for aged persons, blind persons, dependent and 
crippled children, maternal and child welfare, public health, and the 
administration of their unemployment compensation laws; to establish 
a Social Security Board; to raise revenue; and for other purposes. 
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U.S. Code  
Title 42. THE PUBLIC HEALTH AND WELFARE  
 

U.S. Code Social Security Act 
Chapter 7. SOCIAL SECURITY The Social Security Act 
Subchapters Titles 
Sections Sections 
  
 
SS ACT U.S. CODE   PROGRAM 
 
Title I  [42 U.S.C. §§301-306]  Grants to States for Old-Age Assistance for  
      the Aged 
Title II  [42 U.S.C. §§401-433]  Federal Old-Age, Survivors, and Disability  
      Insurance Benefits 
Title III  [42 U.S.C. §§501-504]  Grants to States for Unemployment  
      Compensation Administration 
Title IV  [42 U.S.C. §§601–687]  Grants to States for Aid and Services to 

Needy Families with Children and for Child- 
Welfare Services 

Title V  [42 U.S.C. §§701-710]  Maternal and Child Health Services Block 
       Grant 
Title VI  [Repealed]   Temporary State Fiscal Relief 
Title VII  [42 U.S.C. §§901-912]  Administration 
Title VIII  [42 U.S.C. §§1001-1013] Special Benefits for Certain World War II 
       Veterans 
Title IX  [42 U.S.C. §§1101–1110] Miscellaneous Provisions Relating to 
       Employment Security 
Title X  [42 U.S.C. §§1201-1206] Grants to States for Aid to the Blind 
Title XI  [42 U.S.C. §§1301-1320d-8] General Provisions, Peer Review, and  
      Administrative Simplification 
Title XII  [42 U.S.C. §§1321-1324] Advances to State Unemployment Funds 
Title XIII  [Repealed]   Reconversion Unemployment Benefits for  
      Seamen 
Title XIV  [42 U.S.C. §§1351-1355] Grants to States for Aid to the Permanently  
      and Totally Disabled 
Title XV  [Repealed]   Unemployment Compensation for Federal  
      Employees 
Title XVI  [42 U.S.C. §§1381 note -1385 note] Grants to States for Aid to the Aged,  
      Blind, or Disabled 
Title XVI  [42 U.S.C. §§1381-1383f] Supplemental Security Income for the Aged,  
      Blind, and Disabled 
Title XVII  [42 U.S.C. §§1391-1394] Grants for Planning Comprehensive Action  
      to Combat Mental Retardation 
Title XVIII  [42 U.S.C. §§1395-1395ccc] Health Insurance for the Aged and Disabled 
Title XIX  [42 U.S.C. §§1396–1396v] Grants to States for Medical Assistance 
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       Programs 
Title XX  [42 U.S.C. §§1397-1397f] Block Grants to States for Social Services 
Title XXI  [42 U.S.C. §§1397aa-1397mm] State Children's Health Insurance Program 
 
Trust Statute 
Found in Title XVI [42 U.S.C. 1381 et. seq.] of the Social Security Act specifically at 
Sec. 1613(e) [42 U.S.C. 1382b(e)] 
 
REGULATIONS 
 
Code of Federal Regulations 

Title 20—Employees' Benefits 

CHAPTER III—SOCIAL SECURITY ADMINISTRATION 
 
Part 
400  [Reserved] 
401  Privacy and disclosure of official records and information 
402  Availability of information and records to the public 
403 Testimony by employees and the production of records and information in 

legal proceedings 
404  Federal old-age, survivors and disability insurance (1950-  ) 
405  [Reserved] 
408  Special benefits for certain World War II veterans 
411  The Ticket to Work and Self-Sufficiency Program 
416  Supplemental security income for the aged, blind, and disabled 
418  Medicare subsidies 
422  Organization and procedures 
423  Service of process 
424-428 [Reserved] 
429  Administrative claims under the Federal Tort Claims Act and related  
  statutes 
430  Personnel 
431  Protection of human subjects 
432-437 [Reserved] 
438  Restrictions on lobbying 
440-497 [Reserved] 
498  Civil monetary penalties, assessments and recommended exclusions 
499  [Reserved] 
 
Regulations – Trusts 
 
1. SSI, in general, 20 CFR Part 416 
2. Income rules - 20 CFR Part 416, Subpart K 
3. Resource rules - 20 CFR Part 416, Subpart L 
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There are currently no specific regulations on trusts for the SSI program. 

Statutory Authority for Regulations 

Three sections of the Social Security Act give the Commissioner of Social Security broad 
statutory authority to issue regulations. They are sections 205(a) (title II), 1631(d)(1) 
(title XVI), and 702(a)(5) (title VII). In addition, several other sections (e.g., section 
1631(a)) give the Commissioner specific authority to issue regulations on particular 
topics. 

Sec. 205. [42 U.S.C. 405] (a) The Commissioner of Social Security shall 
have full power and authority to make rules and regulations and to 
establish procedures, not inconsistent with the provisions of this title, 
which are necessary or appropriate to carry out such provisions, and shall 
adopt reasonable and proper rules and regulations to regulate and provide 
for the nature and extent of the proofs and evidence and the method of 
taking and furnishing the same in order to establish the right to benefits 
hereunder. 

Sec. 1631 [42 U.S.C. 1383]  (d)(1) The provisions of section 207 and 
subsections (a), (d), and (e) of section 205 shall apply with respect to this 
part to the same extent as they apply in the case of title II. 

Rulemaking Procedures 
 
The general federal rulemaking requirements, both formal and informal, are found in the 
Administrative Procedure Act (APA)(5 U.S.C. §551 et seq.). Usually, when an agency 
promulgates legislative rules, or rules made pursuant to congressionally delegated 
authority, the process is governed by the informal rulemaking procedures also known as 
“notice and comment” rulemaking, outlined in 5 U.S.C. § 553.  To adequately ensure 
public participation in the informal rulemaking process, agencies must provide the public 
with adequate notice of a proposed rule followed by a meaningful opportunity to 
comment on the rule's content. Rules that are issued in compliance with the “notice and 
comment” requirements, and that fall within the scope of authority delegated to the 
agency by Congress, have the full force and effect of law. 
 
In informal rulemaking, section 553 generally requires that agencies publish a notice of 
proposed rulemaking (NPRM) in the Federal Register 
(https://www.govinfo.gov/app/collection/FR/). The notice must contain: 
(1) a statement of the time, place, and nature of public rulemaking proceedings;  
(2) reference to the legal authority under which the rule is proposed; and  
(3) either the terms or substance of the proposed rule or a description of the subjects and 
issues involved.  
 
After a mandatory public comment period on the proposed rule, and after considering the 
public comments, the agency may then publish the final rule that incorporates a general 
statement of its basis and purpose. Although the APA does not specify the length of this 
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public comment period, agencies commonly allow at least 30 days. Public comments as 
well as other supporting materials are placed in a rulemaking “docket” which is available 
for public inspection. The agency is not required to include a response to every comment 
received in the final rule, but is obligated to "significant" comments. 
 
Under the APA, the final rule cannot become effective until at least 30 days after its 
publication unless: 
(1) the rule grants or recognizes an exemption or relieves a restriction,  
(2) the rule is an interpretative rule or a statement of policy, or  
(3) the agency determines that the rule should take effect sooner for good cause, and 
publishes that determination with the rule.  
The final rule cannot adopt a provision if the NPRM did not clearly provide notice to the 
public that the agency was considering adopting it.  
 
If a rule is challenged in court under the APA, the rule can be found unlawful or set aside 
if it is found to be “arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with the law.” The court can also “compel agency action unlawfully withheld 
or unreasonably delayed.” Amendment or revocation of an existing rule generally 
requires the responsible agency to issue a new rule through the APA process. 
 
A Helpful Tool 
 
The SSI Law and Regulations Finder is a very useful to for finding the specific reference 
you need, but are not sure where to look.  In addition to general references and links to 
the law and regulations, it contains specific reference tables and links to regulations on 
subjects such as eligibility and amount of benefits, common reasons for no getting SSI 
benefits, definitions and counting rules for income and resources. It’s on the SSA website 
at https://www.ssa.gov/ssi/law-regs-finder.htm 
 
SUB-REGULATORY GUIDANCE 
 
The Program Operations Manual System (POMS) 

According to the Social Security Administration Program Policy Information 
webpage (https://secure.ssa.gov/poms.nsf/Home?readform),  

The Program Operations Manual System (POMS) is a primary source of 
information used by Social Security employees to process claims for 
Social Security benefits. The public version of POMS is identical to the 
version used by Social Security employees except that it does not include 
internal data entry and sensitive content instructions. 

Please note that this document is intended for SSA employees. It contains 
technical terms and instructions that will be unfamiliar to you. If you have 
difficulty understanding these materials, [you can refer to] the Social 
Security Handbook, which is written in plain language for use by the 
public.  

https://www.ssa.gov/ssi/law-regs-finder.htm
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SSA Disclaimer: 

The POMS states only internal SSA guidance. It is not intended to, does 
not, and may not be relied upon to create any rights enforceable at law by 
any party in a civil or criminal action. Further, by posting the POMS, SSA 
is not thereby limited from exercising its otherwise lawful prerogatives. If 
the content of the POMS conflicts with the Social Security Act, another 
relevant statute, SSA regulations, or Social Security Rulings, those 
authorities have priority over the POMS. Please see Help for information 
about how to contact SSA if you want to file a claim or have any 
questions. 

In olden times, say prior to 2000, POMS existed as a printed manual or series of manuals 
that was maintained in 3-ring binders or catalog racks and updated manually, almost on a 
daily basis.  A complete set of POMS in binders, set side-by-side was about 24 feet in 
length.  Because of the expense of printing and distribution and the need for constant 
manual updating, POMS was gradually transitioned to an on-line system.  During the 
transition period, POMS went through a period of POMS on CD-ROM, where the entire 
POMS was reissued periodically on a CD that was manually uploaded in every SSA 
office.  Placing the POMS into an electronic format made revision much easier, allowed 
for a search capability, made them more easily accessible to the public and reduced 
expenses. 

The POMS are classified as non-legislative rules or guidance.  As such, they are not 
promulgated pursuant to the Administrative Procedures Act and, as a result, do not have 
the force and effect of law.  Because they are not promulgated under the APA, the public 
does not have prior notice to their issuance or revision and does not have an opportunity 
to comment on them prior to their issuance.  POMS, however, does go through an SSA-
internal review and comment period. 

There are various reasons that SSA may issue or revise a POMS section.  It may be the 
result of legislation, regulations, a change in circumstances, streamlining of procedures, 
computer systems changes, the need to clarify instructions, discovery of an error or a 
myriad of other reasons. When SSA determines that it will issue a new POMS section or 
revise an existing section, the responsible component will electronically download a copy 
of the pertinent POMS section(s) or a blank template and draft or revise the new 
instructions. After management review, the draft POMS are placed in a collaborative 
system where all interested SSA components can review and comments on the drafts.  
This process is referred to as an IRD, or Intercomponent Review Draft. The comment 
period is generally 45 days unless approval is granted for a shorter period based on the 
need to issue instructions sooner.  After SSA component comments are received, they are 
reviewed and a decision is made whether to adopt each comment and the draft POMS are 
revised. The final POMS are approved by the issuing component’s management and then 
issued electronically to the agency through the on-line POMS.  Office of the General 
Counsel approval is generally only required for POMS implementing legislation or on 
sensitive issues. The public website is updated at the same time as the SSA internal 
system. 
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POMS Organization 

The POMS is broken down into several layers. From largest to smallest, they are, Part, 
Chapter, Subchapter, and Section. "Parts" are the top-level categories you will see if you 
look at the Table of Contents. They cover a number of broad subject areas, frequently 
covering the majority of policy and procedures for an entire SSA program such as 
retirement benefits (RS), disability (DI) or SSI (SI).    

Be aware that POMS is rather large, more than 20,000 pages.  The instructions 
specifically related to trusts cover more than 100 pages. 

• POMS Table of Contents (Parts) 
 
 RM  -  Records Maintenance 
 GN  -  General 

RS  -  Retirement and Survivors Insurance 
DI  -  Disability Insurance 
SI  -  Supplemental Security Income 
HI  -  Health Insurance 
NL  -  Notices, Letters and Paragraphs 
VB  -  Special Veterans Benefits 
PR  -  Title II Regional Chief Counsel Precedents 
PS  -  Title XVI Regional Chief Counsel Precedents 
SL  -  State and Local Coverage Handbook 

• Chapter List for Supplemental Security Income 
 

SI - Supplemental Security Income 
SI 005: Eligibility 
SI 006: The SSI Application Process 
SI 008: Income 
SI 011: Resources 
SI 012: Grandfathered Income and Resource Provisions 
SI 013: Deeming 
SI 014: State Supplementary Payments 
SI 017: Medicaid Eligibility 
SI 018: Supplemental Nutrition Assistance Program (SNAP) 
SI 020: Benefits and Payments 
SI 021: Title XVI (SSI) Underpayments 
SI 022: Overpayments 
SI 023: Posteligibility Events 
SI 029: State Financial Management 
SI 040: Administrative Review, Appeals and Finality - SSI 
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• Subchapter List for Resources 
 

SI 011: Resources 
SI 01100: Resources 
SI 01110: Resources, General 
SI 01120: Identifying Resources 
SI 01130: Resources Exclusions 
SI 01140: Types of Countable Resources 
SI 01150: Other Resources Provisions 

 
• Section List for Subchapter SI 01120 

 
SI 01120: Identifying Resources 
SI 01120.000: Identifying Resources - Table of Contents 
SI 01120.001: Identifying Resources - Overview 
SI 01120.005: Distinguishing Resources from Income 
SI 01120.010: Factors That Make Property a Resource. 
SI 01120.020: Transactions Involving Agents. 
SI 01120.022: Conserved Funds When Formally Designated Agent Changes 
SI 01120.023: Return of Conserved Funds by a Representative Payee 
SI 01120.100: Home Energy Assistance/Support and Maintenance Assistance 
SI 01120.105: Certain Stock in Alaska Regional or Village Corporations 
SI 01120.110: Certain Cash to Purchase Medical or Social Services 

 SI 01120.112: Retroactive In-Home Supportive Services Payments to 
     Ineligible Spouses and Parents 

SI 01120.115: Death Benefits for Last Illness and Burial Expenses 
SI 01120.150: Gifts of Domestic Travel Tickets 
SI 01120.195: Trusts Established under the Indian Gaming Regulatory Act  
   (IGRA) for Minor Children and Legally Incompetent Adults  
   (IGRA Trusts) 
SI 01120.199: Early Termination Provisions and Trusts 
SI 01120.200: Information on Trusts, Including Trusts Established Prior to 
    January 01, 2000, Trusts Established with the Assets of Third  
   Parties, and Trusts Not Subject to Section 1613(e) of the Social 
    Security Act 
SI 01120.201: Trusts Established with the Assets of an Individual on or after 
    01/01/00 
SI 01120.202: Development and Documentation of Trusts Established on or 
    After 01/01/00 
SI 01120.203: Exceptions to Counting Trusts Established on or after January 1, 

 2000 
SI 01120.204: Notices for Trusts Established on or after 1/1/00 
SI 01120.205: Uniform Transfers to Minors Act 
SI 01120.210: Retirement Funds 
SI 01120.215: Inheritances and Unprobated Estates 
SI 01120.220: Cash Loans 
SI 01120.225: Pooled Trusts Management Provisions 
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SI 01120.227: Null and Void Clauses in Trust Documents 
SI 01120.230: Health Flexible Spending Arrangements (FSAs) 
SI 01120.235: Health Savings Accounts (HSAs) and Medical Savings Accounts 
   (MSAs) 

  
Regional Chief Counsel Precedents 
 
A number of years ago, SSA decided to break with longstanding precedent and make 
public certain Regional Chief Counsel opinions, which serve as agency precedents and 
provide guidance to SSA staff regarding a particular subject matter. Previously such 
opinions were protected from discovery by attorney-client privilege. Such a precedent 
may be used as a basis for an SSA office to allow or deny benefits.  The opinions are 
sanitized to remove personal identifying information such as full names, social security 
numbers and addresses. 
 
Not all Regional Chief Counsel (RCC) opinions are published in the POMS section. After 
an opinion is issued, the RCC sends the opinion into SSA Central Office where the 
opinion is reviewed by the appropriate policy component.  That component determines of 
the opinion has value as a precedent, whether it is duplicative or whether basis for the 
opinion is so fact-specific that it would not serve as a usable precedent. If the opinion is 
to be published, a syllabus is written to summarize the opinion. 
 
POMS PS - Title XVI Regional Chief Counsel Precedents 
 
For SSI, there are a broad range of precedent topics such as income, resources (including 
trusts), deeming, in-kind support and maintenance, living arrangements and 
institutionalization. Frequently, the opinions are SSA’s official interpretations of State 
law regarding a particular subject, e.g., the validity of dry trusts in a particular State.  The 
opinion may also provide a precedent as to whether a particular pooled trust meets the 
requirement of Section 1917(d)(4)(C) of the SSACT.   

Chapter List for Title XVI Regional Chief Counsel Precedents 
 

• PS - Title XVI Regional Chief Counsel Precedents 
 

PS 011: PAYMENT - Overpayments 
PS 012: PAYMENT -- Recovery 
PS 013: PROGRAM REQUIREMENTS - Deeming 
PS 014: PROGRAM REQUIREMENTS -- Income 
PS 015: PROGRAM REQUIREMENTS - In-kind Support and Maintenance 
(ISM) 
PS 016: PROGRAM REQUIREMENTS -- Living Arrangements 
PS 018: PROGRAM REQUIREMENTS -- Resources 
PS 019: PROGRAM REQUIREMENTS -- Work Incentives (Including Section 
1619) 
PS 020: PROGRAM REQUIREMENTS -- Institutionalization 
PS 021: PROGRAM REQUIREMENTS - Fugitive Felons 
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PS 080: STUDENTS - Home Schooling 
PS 082: STUDENTS - Online Schooling 
PS 099: Title XVI Regional Chief Counsel Precedents 

 
• PS 018: PROGRAM REQUIREMENTS -- Resources 

 
PS 01800: PROGRAM REQUIREMENTS — Resources 
PS 01800.000: PROGRAM REQUIREMENTS -- Resources - Table of Contents 
PS 01805: Resources - General (Definition, Identification, Statutory Limits) 
PS 01810: Countable Resources 
PS 01815: Resources Exclusions 
PS 01820: Transfer of Resources 
PS 01825: Trusts 
PS 01830: Foreign Resources 

 
Currently there are several hundred published trust opinions from 44 States, the District 
of Columbia, Northern Mariana Islands and Guam. Not all States are represented. 
 

• POMS PS 01825: Trusts 
 

PS 01825.000: Trusts - Table of Contents 
PS 01825.001: Alabama 
PS 01825.002: Alaska 
PS 01825.004: Arizona 
PS 01825.006: California 
PS 01825.007: Colorado 
PS 01825.009: Delaware 
PS 01825.010: District of Columbia 
PS 01825.011: Florida 
PS 01825.012: Georgia 
PS 01825.014: Hawaii 
PS 01825.015: Idaho 
PS 01825.016: Illinois 
PS 01825.017: Indiana 
PS 01825.018: Iowa 
PS 01825.019: Kansas 
PS 01825.020: Kentucky 
PS 01825.021: Louisiana 
PS 01825.023: Maryland 
PS 01825.024: Massachusetts 
PS 01825.025: Michigan 
PS 01825.026: Minnesota 
PS 01825.027: Mississippi 
PS 01825.028: Missouri 
PS 01825.029: Montana 
PS 01825.030: Nebraska 
PS 01825.031: Nevada 
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PS 01825.033: New Jersey 
PS 01825.034: New Mexico 
PS 01825.035: New York 
PS 01825.036: North Carolina 
PS 01825.037: North Dakota 
PS 01825.038: Northern Mariana Islands 
PS 01825.039: Ohio 
PS 01825.040: Oklahoma 
PS 01825.041: Oregon 
PS 01825.042: Pennsylvania 
PS 01825.045: South Carolina 
PS 01825.046: South Dakota 
PS 01825.047: Tennessee 
PS 01825.048: Texas 
PS 01825.049: Utah 
PS 01825.052: Virginia 
PS 01825.053: Washington 
PS 01825.054: West Virginia 
PS 01825.055: Wisconsin 
PS 01825.056: Wyoming 
PS 01825.146: Guam 

Chapter List for Title II Regional Chief Counsel Precedents 
 

• PR - Title II Regional Chief Counsel Precedents 
 

PR 009: CHILD - Children of Same-Sex Marriages and Other Relationships 
PR 010: CHILD - Natural Legitimate Child 
PR 011: CHILD - Legitimated Child/Child With Inheritance Rights 
PR 012: CHILD - 216(h)(3) Child 
PR 013: CHILD - Legally Adopted Child 
PR 014: CHILD - Adopted by Someone Other than NH 
PR 015: CHILD — Equitably Adopted Child 
PR 016: CHILD -- Stepchild 
PR 017: CHILD — Marriage/Divorce/Annulment as Affecting Child's Benefits 
PR 018: CHILD - Termination of Parental Rights 
PR 019: COMPUTATIONS 
PR 020: DISABILITY -- General 
PR 021: DISABILITY - Litigation 
PR 025: DISABILITY — Workers' Compensation/Public Disability Benefits 
Offset 
PR 026: DISABILITY — Disability Determination Services (DDS) 
PR 027: EVIDENCE - Name Change Due to Marriage Based on State Law 
PR 028: EVIDENCE Age 
PR 029: EVIDENCE Death 
PR 031: FOREIGN CLAIMS — Marriage 
PR 034: FOREIGN CLAIMS — Divorce 
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PR 035: FOREIGN CLAIMS — Adoption 
PR 036: FOREIGN CLAIMS - Students 
PR 038: FOREIGN CLAIMS — Child Relationship Status 
PR 040: Garnishment for Child Support/Alimony 
PR 045: Garnishment/Assignment 
PR 048: GRAY v. RICHARDSON — All Policy Issues 
PR 049: HOMICIDE 
PR 050: MARITAL RELATIONSHIP - Applicable State Law in Deciding 
Spouse Relationship 
PR 051: MARITAL RELATIONSHIP - Presumption of the Validity of the Last 
Marriage 
PR 052: MARITAL RELATIONSHIP - Underage Marriages 
PR 053: MARITAL RELATIONSHIP - Polygamous Marriages 
PR 054: MARITAL RELATIONSHIP - Ceremonial Marriage 
PR 055: MARITAL RELATIONSHIP - Presumption of Ceremonial Marriage 
PR 056: MARITAL RELATIONSHIP - Common-Law Marriages 
PR 057: MARITAL RELATIONSHIP - Putative Marriages 
PR 058: MARITAL RELATIONSHIP -- Same-Sex Relationships 
PR 059: MARITAL RELATIONSHIP - Indian Tribal or Custom Marriage 
PR 062: MARITAL RELATIONSHIP - Divorce 
PR 063: MARITAL RELATIONSHIP - Annulment 
PR 064: MARITAL RELATIONSHIP - Estoppel 
PR 065: MARITAL RELATIONSHIP - Laches 
PR 067: OVERPAYMENTS -- General 
PR 068: PRISONERS - Suspension/Termination 
PR 071: REPRESENTATIVE PAYMENT -- Competency and Capability of 
Beneficiary and Selection of Rep Payee 
PR 072: REPRESENTATIVE PAYMENT - Use and Conservation of Benefits 
PR 073: REPRESENTATIVE PAYMENT - Misuse of Benefits 
PR 075: STATE AND LOCAL COVERAGE — Coverage Issues 
PR 076: STATE AND LOCAL COVERAGE — Modifications to State and Local 
Agreements 
PR 077: CLAIMANT REPRESENTATIVES 
PR 078: STUDENTS - Full-Time Attendance 
PR 079: STUDENTS Educational Institution 
PR 080: STUDENTS - Home Schooling 
PR 081: STUDENTS - Independent Study Programs 
PR 082: STUDENTS - Online Schools 
PR 083: UNDERPAYMENTS - Small Estates Statutes 
PR 084: WAGES 
PR 085: WITHDRAWALS 
PR 086: Enumeration 
PR 090: Deferred Retirement Option Plan (DROP) 
PR 099: Title II Regional Chief Counsel Precedents 
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Emergency Messages   
 
Emergency Messages (EM) are part of the POMS and have the same authority as the 
POMS. They are described as emergency changes to operations instructions for SSA 
employees and are considered temporary instructions.  They are frequently issued to 
implement legislation that has a near-term effective date when issuing new or revised 
POMS instructions is not practicable.  The term of an EM is generally six months, but 
that can be extended for a variety of reasons, for example, if the POMS cannot be revised 
to incorporate the EM within that time period.   
 
There are currently about 170 EMs listed on-line, one of which dates back to 2010. The 
number of EMs issued since the beginning of COVID restrictions (03/20) has more than 
tripled.  Ninety percent (90%) of the EMs have been issued since March 2020 and many 
of them have been revised and reissued multiple times.  Sometimes other priorities 
prevent the agency from issuing permanent instructions timely.  Other times an EM 
relates to a court case or pilot program to which multiple changes take place. 
 
Administrative Messages 
 
Administrative Messages (AMs) are similar to Emergency Messages in that they are 
intended to be time limited, temporary instructions.  They are different in their subject 
matter and availability.  While Emergency Messages may contain substantive policy, 
including new policy or changes, Administrative Messages are not to contain any new 
policy or changes in policy.  They are primarily vehicles for administrative notices 
related to systems processing, internal administrative issues and procedural issues.  Since 
their subject matter is generally related to internal administrative issues, AMs are not 
made available to the public on-line like EMs.  
 
Navigating the POMS 
 
To find the on-line POMS, go to the Social Security Administration (SSA) homepage at 
https://www.ssa.gov/onlineservices/. 
At the top of the page click on the drop down “MENU” button. 
 

https://www.ssa.gov/onlineservices/
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Scroll down to the bottom of the menu, under the caption “Research, Policy & 
Planning,” click on the “Program Operations Manual System” link. 
 

 
 
 
On the Social Security Program Rules Homepage, you will find links to the Social 
Security Act, the Regulations, Social Security Rulings and “Employee Operating 
Instructions.” Clicking on the bar for Employee Operating Instructions (>) will provide 
dropdowns for: 
 

• Program Operations Manual System (POMS) 
• Recent Changes to the Program Operations Manual System (POMS) and 
• Emergency Messages 
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Linking to the On-line POMS 

If you wish to provide a link to a specific location in the on-line POMS, use the following 
syntax:  

The site name is always http://policy.ssa.gov. The database name that holds POMS is 
/poms.nsf .The view you're linking to is called /lnx.  Individual POMS sections are in the 
following format:  

SI 01120.203B.8.a. 
 
PART     

CHAPTER 
  SUBCHAPTER 
      SECTION 

       SUBSECTION 
 
So, for example, a link directly to SI 01120.203B.8.a. would be -
http://policy.ssa.gov/poms.nsf/lnx/0501120.203B.  (Generally the POMS does not 
hyperlink below the subsection level.) 
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For ease of reference, POMS contains hyperlinks to other related and relevant sections of 
the POMS.  Clicking on the hyperlink allows you to easily check the related policy and 
then return to the current section. 
 
POMS Search Function 

The POMS search function is not an intelligent search engine.  It merely identifies the 
presence of a particular word or phrase in a section of the POMS.  It does not sort the 
results by relevance or section.  Be aware, however, that the POMS search engine doesn’t 
always turn up everything relevant.  Often, if you don’t know what you are looking for, 
the search function is not very helpful. For example, if searching for the “Disabled Adult 
Child” program, or DAC, in the POMS, you also have to know that sometimes SSA calls 
that same program, “Childhood Disability Benefits,” or CDB, so you have to perform two 
searches to get everything. 

To perform a search, click the Search button and enter a few specific words you're 
looking for. Submit the search, and your results will be returned in a list. Click any title in 
the list to view the document, or modify the search by adding words, and rerun it. If your 
search produced no results, consider removing one or more words or simplifying your 
request.  

 

When you are viewing a document retrieved from a search results list, the "Next" and 
"Previous" page buttons in the document you view will move you to the next document 
in the results list, not the next document in the full POMS.  

Social Security Rulings and Acquiescence Rulings 

Rulings are published under the authority of the Commissioner of Social Security and 
make available to the public a series of precedential decisions relating to Federal old-age, 
survivors, disability, supplemental security income, and black lung benefits programs. All 
references to individuals or specific businesses involved have been avoided so as not to 
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disclose confidential information, unless already a matter of public record, as in a Federal 
court decision.  

There are two types of Rulings: Social Security Rulings and Acquiescence Rulings.  

Social Security Rulings - Social Security Rulings may be based on case decisions made 
at all administrative levels of adjudication, Federal court decisions, Commissioner's 
decisions, opinions of the Office of the General Counsel, and other policy interpretations 
of the law and regulations. Social Security Rulings are first published in the Federal 
Register. Social Security Rulings are effective upon publication, and the effective date is 
shown on the first page of each Ruling. Although Social Security Rulings do not have the 
force and effect of the law or regulations, they are binding on all components of the 
Social Security Administration (SSA) in accordance with section 402.35(b)(1) of the 
Social Security Administration Regulations (20 CFR Part 402), and are to be relied upon 
as precedents in adjudicating other cases. 

Acquiescence Rulings - Acquiescence Rulings explain how SSA will apply decisions of 
the United States Courts of Appeals that are at variance with SSA's national policies in 
adjudicating claims under title II and title XVI of the Social Security Act and Part B of 
the Black Lung Benefits Act. SSA will apply Courts of Appeals holdings as explained in 
these Acquiescence Rulings to other cases in the same circuit where the issues involved 
are basically the same. Acquiescence Rulings are first published in the Federal Register. 
Acquiescence Rulings are effective upon publication, and the effective date is noted on 
the first page of each Ruling. Acquiescence Rulings do not have the force and effect of 
the law or regulations, however, they are binding on all components of SSA in 
accordance with section 402.35(b)(2) of the Social Security Administration Regulations 
(20 CFR Part 402). 

Rulings may be superseded, modified, or rescinded by later legislation, regulations, court 
decisions, or Rulings. Rulings superseded, modified, or rescinded are listed in the 
Finding Lists — Rulings Superseded, Rescinded, or Modified 
(https://www.ssa.gov/OP_Home/rulings/rulfind2.html).  

All references to sections of law relate to sections of the Social Security Act, as amended, 
unless otherwise specified. All references to regulations, unless otherwise specified, are 
to Social Security Administration Regulations Nos. 1, 2, 4, 10, 16, and 422. These appear 
in title 20 of the Code of Federal Regulations as Parts 401, 402, 404, 410, 416, and 422. 
New and amended regulations are first published in the Federal Register. Social Security 
Rulings and Acquiescence Rulings are published on a flow basis. These rulings are 
published on the Internet. 

A Social Security Ruling may be cited by referring to the Ruling number and either the 
date it was published on a flow basis or to the Cumulative Edition in which it appears. 
For example, Social Security Ruling number twenty-three published on September 18, 
1987, should be cited as SSR 87-23 (9/18/87), or as SSR 87-23 (C.E. 1987) if the 
Cumulative Edition has been published. Social Security Rulings based on court decisions 
are identified by the suffix "c" (such as SSR 80-1c), and Social Security Rulings based on 

https://www.ssa.gov/OP_Home/rulings/rulfind2.html
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decisions of the Appeals Council of the Office of Disability Adjudication and Review are 
identified by the suffix "a" (such as SSR 80-1a). Policy Interpretation Rulings are 
identified by the suffix "p" (such as SSR 89-5p). 

An Acquiescence Ruling may be cited by referring to the Ruling number and either the 
date it was published on a flow basis or to the Cumulative Edition in which it appears. 
For example, Acquiescence Ruling number one for 1986, published on January 23, 1986, 
refers to a decision by the United States Court of Appeals for the Ninth Circuit and 
should be cited as AR 86-1(9) (1/23/86), or as AR 86-1(9) (C.E. 1986) if the Cumulative 
Edition has been published. 

WHY ARE THE POMS SO IMPORTANT AND WHY SHOULD I 
CARE? 

 
If you are representing a client and submitting a trust to SSA or an application for 
benefits, the Claims Specialist you are dealing with will evaluate or adjudicate the issue 
relying almost solely on policy and procedural instructions in the POMS.  
 
If you are appealing an SSA determination regarding the impact of a trust on your client’s 
eligibility for SSI, you need to be concerned about the deference a court will give to 
SSA’s determination based on its instructions. 

The SSI statute at Section 1613(e) [42 U.S.C. 1382b(e)] consists of a few brief paragraphs on 
when a trust will count as a resource.  It is not an exhaustive rule governing the subject of trusts 
and SSI eligibility.  We have already seen that Congress has given SSA an explicit broad grant of 
authority to prescribe rules and procedures to carry out its programs. When you add to this fact 
that neither SSA, nor CMS have issued formal regulations to implement agency policy on the 
subject of special needs or pooled trusts, coupled with the lack of significant case law on the 
subject, the status of the POMS becomes significantly evident as the sole detailed agency policy 
statement and interpretation of the law on the subject. 

Congressional Authority 

Congress has explicitly granted the Social Security Administration authority to fill in statutory 
gaps.  See also, Schweiker v. Gray Panthers, 453 U.S. 34, 43 (1981) (noting Congress has 
granted the SSA ‘exceptionally broad authority to prescribe standards’). 

The Commissioner of Social Security shall have full power and authority 
to make rules and regulations and to establish procedures, not inconsistent 
with the provisions of this title, which are necessary or appropriate to 
carry out such provisions, and shall adopt reasonable and proper rules and 
regulations to regulate and provide for the nature and extent of the proofs 
and evidence and the method of taking and furnishing the same in order to 
establish the right to benefits hereunder. 

Section 205 [42 U.S.C. 405] (a) of the Social Security Act, as made 
applicable to the SSI program by section 1631(d)(1) [42 U.S.C. 1383(d)(1)]. 
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Deference by Courts 
 
Courts approach administrative interpretations by looking to the formal or informal 
character of a rule and also by examining the authority under which the rule is made. 
Over time three different “levels” of deference have evolved through caselaw. These 
standards are rules that dictate whether the action should be accorded binding or 
persuasive weight.  
 
When an agency is interpreting a statute that it administers and the interpretation is one 
involving a mechanism with the force of law, e.g., a regulation promulgated under the 
Administrative Procedures Act, a court generally applies what is known as Chevron 
deference. The Chevron standard is extremely deferential - an interpretation owed 
Chevron deference is binding unless it is unreasonable. 
 

When a court reviews an agency's construction of the statute which it 
administers, it is confronted with two questions. First, always, is the 
question whether Congress has directly spoken to the precise question at 
issue. If the intent of Congress is clear, that is the end of the matter . . . . If, 
however, . . . the statute is silent or ambiguous with respect to the specific 
issue, the question for the court is whether the agency's answer is based on 
a permissible construction of the statute. 
Chevron USA, Inc. v. NRDC, 467 U.S. 837, 842 ‐ 43 (1984) 

 
Second, deference under Auer v. Robbins, 519 U.S. 452 (1997), applies to agency 

interpretations of its own ambiguous regulations. The Auer standard is analogous to 
Chevron and is also highly deferential. An agency’s interpretation of its own regulation is 
controlling “unless it is plainly erroneous or inconsistent with the regulation.” 519 U.S. 
452, 461 (1997). 
 

In Christensen v. Harris County, 529 U.S. 576, the Supreme Court held that 
“[i]nterpretations  such  as  those in opinion letters - like interpretations contained in   
policy statements, agency manuals, and enforcement guidelines, all of which lack  the  
force of  law - do not warrant Chevron-deference,” 529 U.S. at 587. “Auer deference,” 
the Court further distinguished, “is warranted only when the language of the regulation is 
ambiguous.”  Id. at 588. Instead, interpretations of an administrative agency that do not 
receive deference under Chevron or Auer are “entitled to respect” under Skidmore, but 
only to the extent that those interpretations have “power to persuade.”  Id. at 587 (quoting 
Skidmore, 323 U.S. 134, 140 (1944)).   
 
 Under Skidmore, the weight of an agency interpretation “will depend upon the 
thoroughness evident in its consideration, the validity of its reasoning, its consistency 
with earlier and later pronouncements, and all those factors which give it power to 
persuade, if lacking power to control.” 323 U.S. at 140. 
 
 Almost all courts have granted deference to SSA interpretations in POMS under 
Skidmore.  For a good discussion, see Draper v. Colvin, 779 F.3d 556 (2015) below. 
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As in any review of agency interpretations of federal law, we begin our 
analysis with the text of the statute, 42 U.S.C. § 1396p(d)(4)(A), 
incorporated by 42 U.S.C. § 1382b(e)(5). See Chevron, U.S.A., Inc. v. 
Natural Res. Def. Council, Inc., 467 U.S. 837, 842–44, 104 S.Ct. 2778, 81 
L.Ed.2d 694 (1984). We examine whether the statute's language speaks to 
the two issues raised by the parties in this case: (1) whether parents acting 
under power of attorney may create and fund a qualifying trust and (2) 
whether a court's nunc pro tunc order modifying a trust such that the court 
is listed as its original settlor operates to “establish” retroactively a 
qualifying trust. Section 1396p(d)(4)(A) defines a qualifying trust as: 

A trust containing the assets of an individual under age 65 who is disabled 
(as defined in section 1382c(a)(3) of this title) and which is established for 
the benefit of such individual by a parent, grandparent, legal guardian of 
the individual, or a court if the State will receive all amounts remaining in 
the trust upon the death of such individual up to an amount equal to the 
total medical assistance paid on behalf of the individual under a State plan 
under this subchapter. 

We agree with the district court that Congress, in the text of 
§1396p(d)(4)(A) and § 1382b(e)(5), did not speak directly to the questions 
at issue here. Specifically, the text does not answer whether parents 
exercising power of attorney for their child may create and fund a 
qualifying trust nor does it explain what process a court or a parent must 
follow to “establish” such a trust. Neither § 1396p(d)(4)(A) nor § 
1382b(e)(5) provides a definition of “parent” or “establish,” and we find 
no other indication that Congress contemplated these issues when 
incorporating § 1396p(d)(4)(A)'s language into § 1382b(e)(5).2 See 
Chevron, 467 U.S. at 851 (discussing textual ambiguity). We therefore 
conclude that the text is ambiguous on these points and that Congress left 
a gap for the agency to fill in overseeing the daily administration of the 
special-needs trust exception. See Schweiker v. Gray Panthers, 453 U.S. 
34, 43, 101 S.Ct. 2633, 69 L.Ed.2d 460 (1981) (noting Congress has 
granted the agency administering the Social Security Act “exceptionally 
broad authority to prescribe standards”); TeamBank, N.A. v. McClure, 
279 F.3d 614, 618–20 (8th Cir.2002) (stating that an agency may fill 
statutory gaps through interpretation). Accordingly, we find that the 
agency had authority to interpret the statute, and we next examine whether 
the SSA permissibly construed § 1396p(d)(4)(A) in the POMS. See United 
States v. Mead Corp., 533 U.S. 218, 229, 121 S.Ct. 2164, 150 L.Ed.2d 292 
(2001). 

B. 

The district court determined that the POMS provisions at issue warrant 
deference under Skidmore v. Swift & Co., 323 U.S. 134, 65 S.Ct. 161, 89 
L.Ed. 124 (1944). Skidmore deference recognizes that an agency's 

https://caselaw.findlaw.com/us-8th-circuit/1693677.html#footnote_2
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interpretation of the statute it is charged with implementing “may merit 
some deference whatever its form, given the ‘specialized experience and 
broader investigations and information’ available to the agency, and given 
the value of uniformity in its administrative and judicial understandings of 
what a national law requires.” Mead, 533 U.S. at 234 (quoting Skidmore, 
323 U.S. at 139). Such deference operates along a spectrum. Id. at 228. 
The amount of deference afforded to an agency interpretation under 
Skidmore turns on several factors, including: (1) the thoroughness of the 
agency's consideration, (2) the validity of its reasoning, (3) consistency 
with earlier and later pronouncements, (4) formality, (5) expertise of the 
agency, and (6) all those other factors “which give it power to persuade, if 
lacking power to control.” Id. at 228–29 (quoting Skidmore, 323 U.S. at 
140). 

We conclude that the district court properly held that the provisions in the 
POMS interpreting § 1396p(d)(4)(A) warrant Skidmore deference. 
According respect under Skidmore here is consistent with the Supreme 
Court's conclusions that “[t]he Social Security Act is among the most 
intricate ever drafted by Congress,” Schweiker, 453 U.S. at 43, and that 
Congress routinely relies on agencies to fill gaps in the statutes they 
administer. See 42 U .S.C. § 405(a) (giving the Commissioner “full power 
and authority to make rules and regulations and to establish procedures” to 
administer the Social Security Act); Chevron, 467 U.S. at 843 (noting that 
Congress explicitly and implicitly delegates authority to agencies to fill 
statutory gaps); see also Wash. State Dep't of Soc. & Health Servs. v. 
Guardianship Estate of Keffeler, 537 U.S. 371, 385–86, 123 S.Ct. 1017, 
154 L.Ed.2d 972 (2003) (granting the POMS provisions examined in that 
case respect under Skidmore); Gragert v. Lake, 541 F. App'x 853, 856 n. 1 
(10th Cir.2013) (stating that the POMS warrants respect under Skidmore); 
Carillo–Yeras v. Astrue, 671 F.3d 731, 735 (9th Cir.2011) (stating that the 
POMS may be entitled to respect under Skidmore “to the extent it 
provides a persuasive interpretation of an ambiguous regulation”); accord 
Davis v. Sec'y of Health & Human Servs., 867 F.2d 336, 340 (6th 
Cir.1989) (“Although the POMS is a policy and procedure manual that 
employees of the [administering agency] use in evaluating Social Security 
claims and does not have the force and effect of law, it is nevertheless 
persuasive.”). 

We further agree with the district court's conclusion that the POMS 
provisions at issue here—namely, those in POMS SI 01120.203B—
warrant relatively strong Skidmore deference. The relevant POMS 
provisions fall squarely within the SSA's area of expertise. See Hagans v. 
Comm'r of Soc. Sec., 694 F.3d 287, 303 (3d Cir.2012) (explaining that the 
SSA “has a great deal of expertise in administering” the Social Security 
program). In addition, the POMS provisions demonstrate valid reasoning; 
that is, the detailed process required for establishing qualifying special-
needs trusts contained in the POMS is consistent with “Congress's 
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command that all but a narrow class of an individual's assets count as a 
resource when determining the financial need of a potential SSI 
beneficiary.” Draper v. Colvin, No. CIV. 12–4091–KES, 2013 WL 
3477272, at *9 (D.S.D. July 10, 2013) (citing 42 U.S.C. § 1382b). Finally, 
the provisions interpreting § 1396p(d)(4)(A) are part of a relatively long-
standing and consistent interpretation that ensures universal applicability 
of the statute. Id.; see Sai Kwan Wong v. Doar, 571 F.3d 247, 261 (2d 
Cir.2009) (noting that “the deference due to an agency interpretation is at 
the high end of the spectrum of deference when the interpretation in 
question is not merely ad hoc but is applicable to all cases” (quoting Estate 
of Landers v. Leavitt, 545 F.3d 98, 110 (2d Cir.2008)); cf. Bowen v. 
Georgetown Univ. Hosp., 488 U.S. 204, 212, 109 S.Ct. 468, 102 L.Ed.2d 
493 (1988) (declining to grant deference to an interpretation that emerged 
during litigation rather than through earlier agency action). Draper has not 
pointed to any contrary interpretation of § 1396p(d)(4)(A) advanced by the 
SSA since the special-needs trust exception was incorporated into § 
1382b. For these reasons, we conclude the district court correctly held that 
Draper had to comply with the requirements listed in the POMS to 
establish a qualifying trust. 

Draper v. Colvin, 779 F.3d 556 (2015) 

A Comparison of the Types of Judicial Deference 
 

Type of Deference Applies to: Standard 
Chevron Deference 
 
Chevron USA, Inc. v. 
NRDC, 467 U.S. 837 (1984) 
 

A federal agency's 
interpretation of an unclear 
statute that Congress 
directed the agency to 
implement, issued as a 
legislative rule with the 
force of law. 

If a statute that Congress 
directed the agency to 
administer is unclear then 
deference is given to a 
permissible construction by 
the agency (not arbitrary or 
capricious or obviously 
contrary to the statute). 

Auer Deference** 
 
Auer v. Robbins, 519 U.S. 
452 (1997) 

An administrative 
agency's interpretation 
of its own regulations. 

Court defers to an 
administrative agency's 
interpretation of its own 
regulation that the agency 
administers unless the 
agency's interpretation is 
plainly erroneous or 
inconsistent with the 
regulation. 

Skidmore Deference 
 
Skidmore v. Swift & Co., 
323 U.S. 134 (1944) 

Agency interpretations 
(rulings, guidance, and 
opinions) that do not have 
controlling statutory 
authority resulting from 

An agency’s interpretations 
and rules may be given 
deference according to the 
agency’s thoroughness of 
investigation, valid 
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the formal rule-making 
process. 

reasoning, consistency, and 
other persuasiveness. 

 
**In an opinion issued in June 2019, a deeply divided Supreme Court in Kisor v. Wilkie, 
139 S. Ct. 2400 (2019) decided not to overrule Auer, but severely limited its application.  
For Auer to apply the following five factors must apply: 

• Courts should only give Auer deference to an agency after establishing that the 
regulation in question is actually ambiguous. Courts must first consider the text, 
structure, history, and purpose of a regulation before deferring to a reasonable agency 
view. “[W]e presume that Congress intended for courts to defer to agencies when 
they interpret their own ambiguous rules.” “[A] court should not afford Auer defer-
ence unless the regulation is genuinely ambiguous. If uncertainty does not exist, there 
is no plausible reason for deference.” 

• The court must determine that the agency position is reasonable. "If genuine 
ambiguity remains, moreover, the agency's reading must still be ‘reasonable.’ ...  In 
other words, it must come within the zone of ambiguity the court has identified after 
employing all its interpretive tools.” 

• A court must determine whether the reasonable agency interpretation of a regulation 
is an authoritative or official position of the agency. “[T]he regulatory interpretation 
must be one actually made by the agency. In other words, it must be the agency's 
‘authoritative’ or ‘official position,’ rather than any more ad hoc statement not 
reflecting the agency's views. ...  Of course, the requirement of ‘authoritative’ action 
must recognize a reality of bureaucratic life:  Not everything the agency does comes 
from, or is even in the name of, the Secretary or his chief advisers. ... But there are 
limits. The interpretation must at the least emanate from those actors, using those 
vehicles, understood to make authoritative policy in the relevant context." 

• Courts should only give Auer deference to agency interpretations based on the 
expertise of that agency. For questions that fall outside the regular duties of an 
agency, Auer deference is less appropriate. “Administrative knowledge and 
experience largely “account [for] the presumption that Congress delegates 
interpretive lawmaking power to the agency.” “So the basis for deference ebbs when 
“[t]he subject matter of the [dispute is] distan[t] from the agency’s ordinary” duties or 
“fall[s] within the scope of another agency’s authority.”  

• The reasonable agency interpretation of an ambiguous regulation must be a “fair and 
considered judgment” that does not create an unfair surprise for those subject to the 
regulation in order to qualify for Auer deference. Courts should not defer to agency 
interpretations that were adopted just to help the agency during a lawsuit. “[A] court 
should decline to defer to a merely ‘convenient litigating position’ or ‘post hoc 
rationalizatio[n] advanced’ to ‘defend past agency action against attack.’ And a court 
may not defer to a new interpretation, whether or not introduced in litigation, that 
creates ‘unfair surprise’ to regulated parties." 
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__________ 
 

Given the lack of formal regulations interpreting the SSI trust statute and the extensive 
breadth of SSA’s instructions on the subject (between 100 and 200 pages interpreting 
several paragraphs of statutory law), it is small wonder that most courts find SSA’s 
interpretations persuasive and defer to them, thus upholding the traditional principals of 
judicial deference; agency expertise, institutional competence, and legitimizing agency 
authority.  
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THE ESSENTIAL SSA REFERENCE LIST  
 

PRIMARY REFERENCES 
 
General 

Social Security Administration’s Main Page: https://www.ssa.gov/ 

Social Security Administration’s “Our Program Rules” compilation of links to the 

Act, regulations, rulings, POMS, and other materials: 

https://www.ssa.gov/regulations/ 

Social Security Act: https://www.ssa.gov/OP_Home/ssact/comp-ssa.htm 

Social Security Regulations: https://www.ssa.gov/OP_Home/cfr20/cfrdoc.htm 

Recent SSA Regulatory Actions: 

https://www.ssa.gov/regulations/recentregulatory.html 

Social Security POMS (Program Operations Manual System) Home Page: 

https://secure.ssa.gov/poms.nsf/Home?readform 

Recent Changes to the POMS: 

https://secure.ssa.gov/apps10/reference.nsf/instructiontypecode!openview&restric

ttocategory=POMT 

Social Security Policy Emergency Messages (EMs): 

https://secure.ssa.gov/apps10/reference.nsf/instructiontypecode!openview&restric

ttocategory=EM 

Social Security Rulings:  https://www.ssa.gov/OP_Home/rulings/rulings.html 

Social Security HALLEX - the rules for conduct of hearings at the Office of 

Disability Adjudication and Review (ODAR, formerly known as Office of 

Hearings and Appeals – OHA): 

https://www.ssa.gov/OP_Home/hallex/hallex.html 

https://www.ssa.gov/
https://www.ssa.gov/regulations/
https://www.ssa.gov/OP_Home/ssact/comp-ssa.htm
https://www.ssa.gov/OP_Home/cfr20/cfrdoc.htm
https://www.ssa.gov/regulations/recentregulatory.html
https://secure.ssa.gov/poms.nsf/Home?readform
https://secure.ssa.gov/apps10/reference.nsf/instructiontypecode!openview&restricttocategory=POMT
https://secure.ssa.gov/apps10/reference.nsf/instructiontypecode!openview&restricttocategory=POMT
https://secure.ssa.gov/apps10/reference.nsf/instructiontypecode!openview&restricttocategory=EM
https://secure.ssa.gov/apps10/reference.nsf/instructiontypecode!openview&restricttocategory=EM
https://www.ssa.gov/OP_Home/rulings/rulings.html
https://www.ssa.gov/OP_Home/hallex/hallex.html
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Chief Judge Bulletins: 

https://secure.ssa.gov/apps10/reference.nsf/instructiontypecode!openview&restric

ttocategory=CJB 

SSI Specific 

Title XVI of the Social Security Act: 

https://www.ssa.gov/OP_Home/ssact/title16b/1600.htm 

“SSI Law and Regulations Finder -- 2019 Edition:” 

http://www.socialsecurity.gov/ssi/law-regs-finder.htm#ineligible  

Social Security Regulations specifically on SSI: 

https://www.ssa.gov/OP_Home/cfr20/416/416-0000.htm 

Disability Specific 

Listing of Impairments: https://www.ssa.gov/OP_Home/cfr20/404/404-app-p01.htm 

SSA SECONDARY SOURCES: 

General 

SSA’s “Social Security Handbook” – an electronic explanation of everything about 

SSA and their programs, however, the handbook does not have hyperlinks to 

primary sources (statutes, regulations, POMS, etc.) and, most importantly, as with 

any summary of a complex law, doesn’t cover all the exceptions to the rules: 

https://www.ssa.gov/OP_Home/handbook/handbook.html 

https://secure.ssa.gov/apps10/reference.nsf/instructiontypecode!openview&restricttocategory=CJB
https://secure.ssa.gov/apps10/reference.nsf/instructiontypecode!openview&restricttocategory=CJB
https://www.ssa.gov/OP_Home/ssact/title16b/1600.htm
http://www.socialsecurity.gov/ssi/law-regs-finder.htm#ineligible
https://www.ssa.gov/OP_Home/cfr20/416/416-0000.htm
https://www.ssa.gov/OP_Home/cfr20/404/404-app-p01.htm
https://www.ssa.gov/OP_Home/handbook/handbook.html
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Benefit Eligibility Screening Tool (BEST) - BEST helps you find out if you could 

get benefits that Social Security administers. Based on your answers to questions, 

this tool will list benefits for which you might be eligible and tell you more 

information about how to qualify and apply: https://ssabest.benefits.gov/ 

Representing Social Security Claimants: https://www.ssa.gov/representation/ 

Medicaid Information page (developed by the Centers for Medicare & Medicaid 

Services in the Department of Health and Human Services): 

https://www.medicaid.gov/index.html 

SSA – Office Locator – where do I send the Notice of Special Needs Trust, or other 

documents:  https://secure.ssa.gov/ICON/main.jsp 

Frequently Asked Questions – Home: https://faq.ssa.gov/en-US/ 

SSI Specific 

Supplemental Security Income Program Home Page: 
https://www.ssa.gov/ssi/index.htm 

The Understanding SSI booklet provides comprehensive general information about 

SSI eligibility requirements and processes. Written especially for SSI advocates, 

but also useful for the general public, it addresses a broad range of topics, from 

applying for benefits to reporting events that may change the payment of benefits. 

“Understanding Supplemental Security Income SSI Home Page – 2022 

Edition:” https://www.ssa.gov/ssi/text-understanding-ssi.htm 

SSI Spotlights are a series of 27 fact sheets about a variety of SSI topics, e.g., living 

arrangements, and are designed to supplement the guidelines in Understanding 

SSI. Links to “SSI Spotlights -- 2022 Edition:” https://www.ssa.gov/ssi/links-to-

spotlights.htm 

SSA’s “Spotlight on Resources:”  https://www.ssa.gov/ssi/spotlights/spot-

resources.htm 

https://ssabest.benefits.gov/
https://www.ssa.gov/representation/
https://www.medicaid.gov/index.html
https://secure.ssa.gov/ICON/main.jsp
https://faq.ssa.gov/en-US/
https://www.ssa.gov/ssi/index.htm
https://www.ssa.gov/ssi/text-understanding-ssi.htm
https://www.ssa.gov/ssi/links-to-spotlights.htm
https://www.ssa.gov/ssi/links-to-spotlights.htm
https://www.ssa.gov/ssi/spotlights/spot-resources.htm
https://www.ssa.gov/ssi/spotlights/spot-resources.htm
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SSA’s “Spotlight on Trusts:” https://www.ssa.gov/ssi/spotlights/spot-trusts.htm 

Frequently Asked Questions – SSI: https://faq.ssa.gov/en-US/topic/?id=CAT-01094 

SSI Annual Report: https://www.ssa.gov/oact/ssir/SSI22/index.html 

SSI Statistics: https://www.ssa.gov/policy/docs/statcomps/ssi_monthly/ 

 
Disability Specific 
 

Disability Program Home Page: https://www.ssa.gov/disability/ 

Disability Evaluation Under Social Security (also known as "The Blue Book,") 

provides physicians and other health professionals with an understanding of how 

each program works and what medical information SSA needs to help ensure 

sound and prompt decisions on disability claims. 

https://www.ssa.gov/disability/professionals/bluebook/ 

Frequently Asked Questions - Disability (SSDI): https://faq.ssa.gov/en-

US/topic/?id=CAT-01089 

 

 
 

https://www.ssa.gov/ssi/spotlights/spot-trusts.htm
https://faq.ssa.gov/en-US/topic/?id=CAT-01094
https://www.ssa.gov/oact/ssir/SSI22/index.html
https://www.ssa.gov/policy/docs/statcomps/ssi_monthly/
https://www.ssa.gov/disability/
https://www.ssa.gov/disability/professionals/bluebook/
https://faq.ssa.gov/en-US/topic/?id=CAT-01089
https://faq.ssa.gov/en-US/topic/?id=CAT-01089
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2022 National Conference on Special Needs 
Planning and Special Needs Trusts

A GUIDED TOUR THROUGH THE POMS 
Kenneth A. Brown
October 12, 2022 

Ken retired from the Social Security Administration after an almost 40‐year career where he worked 
primarily with Supplemental Security Income policy.  During his career, he was responsible for 
implementation of many pieces of legislation, wrote dozens of regulations and hundreds of POMS 
transmittals.

Ken has been a frequent lecturer on trusts and various aspects of the Supplemental Security Income 
program at the national, State and local level. He has presented multiple times at the Stetson University 
National Conference on Special Needs Planning and Special Needs Trusts and for groups such as the 
National Academy of Elder Law Attorneys, the Special Needs Alliance, the Academy of Special Needs 
Planners, the ABLE National Resource Center, the President’s Committee for People with Intellectual 
Disabilities, the ARC, the National Academy of Social Insurance and the National Association of State 
Treasurers.

Outline of Today’s Presentation
• Introduction to SSA’s Program Operations Manual System 
(POMS)

• Legal foundation and authority

• How a POMS comes to be

• Organization of the POMS

• Navigating the POMS

• Why are the POMS so important and why should I care?

So What Do You Know About POMS?
1. The POMS has how many pages?

a. 5,000

b. 10,000

c. 20,000

2. The whole POMS is on‐line, available to the public, True or False?

3. The internal process used to write and review POMS is called...

a. APA

b. IRD

c. ISM

1
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So What Do You Know About POMS?
4. POMS has the force of law, True or False?

Bonus:  Social Security Rulings have the force of law, True or False?

5. If it’s not in the statute or the regulations, it can’t be in the POMS,
True or False?

6. Most courts have given the POMS the following type of deference:
a.  Chevron
b.  Auer
c.  Skidmore

So What Do You Know About POMS?
7. Regional Chief Counsel opinions are protected by attorney‐client

privilege, True or False?

8. The POMS search function is:

a. intelligent

b. rudimentary

c. useless

9. SSA Emergency Messages have the same authority as POMS, True

or False?  

Introduction
According to the SSA website:

“The Program Operations Manual System (POMS) is a primary source 
of information used by Social Security employees to process claims 
for Social Security benefits. The public version of POMS is identical to 
the version used by Social Security employees except that it does not 
include internal data entry and sensitive content instructions.”

(https://secure.ssa.gov/poms.nsf/Home?readform)

4
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Introduction
To practice before SSA, you must be bi‐lingual – you have to speak POMS. You 
cannot argue the statute, regulations or case law with an SSA Claims Specialist.

There are two issues that may make familiarity with the POMS more difficult.

• First, according to SSA, the POMS encompass about 20,000 pages and covers 
all programs administered by SSA.  I venture that few people have read the 
entire POMS and that you will learn something new every time you read a 
section of the POMS.

• Second, the POMS is a living document, an ever‐evolving system, with 
changes being applied nearly every day. While most of the day‐to‐day changes 
are clarifications to simplify wording or update annual figures, periodically, 
entire sections are rewritten and major changes are implemented through a 
POMS update.

Sources of Law for Social Security Programs

U.S. Code

• Chapter 7. SOCIAL SECURITY

• Subchapters

• Sections

Social Security Act

• The Social Security Act

• Titles

• Sections

Statutory Law
The Social Security Act
U.S. Code, Title 42. THE PUBLIC HEALTH AND WELFARE 

Sources of Law for Social Security Programs

SS ACT U.S. CODE PROGRAM

Title I  [42 U.S.C. §§301‐306] Grants to States for Old‐Age Assistance for the Aged

Title II  [42 U.S.C. §§401‐433] Federal Old‐Age, Survivors, and Disability Insurance Benefits

Title III  [42 U.S.C. §§501‐504] Grants to States for Unemployment Compensation Administration

. . .

Title XVI [42 U.S.C. §§1381‐1383f] Supplemental Security Income for the Aged, Blind, and Disabled

COMPARISON OF CITATIONS

7
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Sources of Law for Social Security Programs
REGULATIONS

Code of Federal Regulations

Title 20—Employees' Benefits

CHAPTER III—SOCIAL SECURITY ADMINISTRATION

Part

400 [Reserved]

401 Privacy and disclosure of official records and information

402 Availability of information and records to the public

403 Testimony by employees and the production of records and information in legal 
proceedings

404 Federal old‐age, survivors and disability insurance (1950‐ )

. . . 

416 Supplemental security income for the aged, blind, and disabled

Statutory Authority for Regulations
Three sections of the Social Security Act give the Commissioner of Social Security 
broad statutory authority to issue regulations. 

Sec. 205. [42 U.S.C. 405] (a) The Commissioner of Social Security shall have full power 
and authority to make rules and regulations and to establish procedures, not 
inconsistent with the provisions of this title, which are necessary or appropriate to carry 
out such provisions, and shall adopt reasonable and proper rules and regulations to 
regulate and provide for the nature and extent of the proofs and evidence and the 
method of taking and furnishing the same in order to establish the right to benefits 
hereunder.

Sec. 1631 [42 U.S.C. 1383]  (d)(1) The provisions of section 207 and subsections (a), (d), 
and (e) of section 205 shall apply with respect to this part to the same extent as they 
apply in the case of title II.

Rulemaking Procedures
• General federal rulemaking requirements ‐ the Administrative Procedure Act (APA)

(5 U.S.C. §551 et seq.). 

• 5 U.S.C. § 553 – “notice and comment” rulemaking

• To adequately ensure public participation in the informal rulemaking process, agencies 
must provide the public with:

• adequate notice of a proposed rule 

• followed by a meaningful opportunity to comment on the rule's content. 

• Rules that are issued in compliance with the “notice and comment” requirements, and 
that fall within the scope of authority delegated to the agency by Congress, have the full 
force and effect of law.

10
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Rulemaking Procedures
APA Section 553 generally requires:

• Agencies publish a notice of proposed rulemaking (NPRM) in the Federal Register. The notice must contain:

(1) a statement of the time, place, and nature of public rulemaking proceedings; 

(2) reference to the legal authority under which the rule is proposed; and 

(3) either the terms or substance of the proposed rule or a description of the subjects and issues

involved. 

• A mandatory public comment period on the proposed rule. (Agencies commonly allow at least 30 days.)

• Consideration of the public comments. (The agency is is obligated to reply to "significant" comments.)

• Publication of the final rule incorporating a general statement of its basis and purpose. 

Under the APA, the final rule cannot become effective until at least 30 days after its publication unless an 
exception applies.

Sources of Law for Supplemental Security Income Program

Statutory – Title XVI [42 U.S.C. 1381 et. seq.] of the Social Security Act
• Trust provision ‐ Sec. 1613(e) [42 U.S.C. 1382b(e)]

Regulatory ‐ SSI, in general, 20 CFR Part 416
Income rules ‐ 20 CFR Part 416, Subpart K
Resource rules ‐ 20 CFR Part 416, Subpart L

NOTE: There are currently no specific regulations on trusts for the SSI program.

Sub‐regulatory ‐ The Program Operations Manual System (POMS) – SI

• Trust POMS – SI 01120.000ff.

The Program Operations Manual System POMS  
• Sub‐regulatory guidance

• Not promulgated according to the APA. (Non‐legislative rule or guidance.)

• Does not have the force and effect of law.

• No public notice or comment period.

Prior SSA Disclaimer:

The POMS states only internal SSA guidance. It is not intended to, does not, and may not be relied 
upon to create any rights enforceable at law by any party in a civil or criminal action. Further, by 
posting the POMS, SSA is not thereby limited from exercising its otherwise lawful prerogatives. If 
the content of the POMS conflicts with the Social Security Act, another relevant statute, SSA 
regulations, or Social Security Rulings, those authorities have priority over the POMS. 

13
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The Program Operations Manual System POMS  
• Between the late 1970’s and early 1980’s POMS replaced the Claims Manual.

• Prior to the early 2000’s, POMS existed as a printed manual or series of manuals that was 
maintained in 3‐ring binders or catalog racks and updated manually, almost on a daily basis. 

• A complete set of POMS in binders, set side‐by‐side was about 24 feet in length.

• Because of the expense of printing and distribution and the need for constant manual updating, 
POMS was gradually transitioned to an on‐line system. 

• POMS on CD‐ROM ‐ the entire POMS was reissued periodically on a CD that was manually 
uploaded in every SSA office.  

• Placing the POMS into an electronic format made revision much easier, allowed for a search 
capability, made them more easily accessible to the public and reduced expenses.

The Program Operations Manual System POMS  
How a POMS Issuance Comes to Be

• Event happens or decision is made to revise POMS (legislation, systems change, policy change 
discovery of an error, court case, etc.)

• Current POMS section or blank template is electronically downloaded to the author.

• POMS section is written or rewritten to make changes.

• Management review.

• New POMS uploaded to collaborative system as Intercomponent review draft (IRD).

• Usually, applicable SSA components have a 45 day review period.

• Comments received, reviewed and addressed.

The Program Operations Manual System POMS  
How a POMS Issuance Comes to Be (continued)

• Draft POMS revised to incorporate accepted comments.

• Management review

• Final sent to publications component for final review and formatting.

• POMS uploaded to on‐line systems and issued to SSA and the public.

There is no public notice regarding intent to issue POMS and no public comment opportunity.

Office of the General Counsel sign off generally only required for POMS implementing 
legislation, court cases or sensitive issues.  However, they generally comment during the IRD 
phase.

16
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The Program Operations Manual System POMS  
POMS Organization

The POMS is broken down into several layers. From largest to 
smallest they are: 

• Part 

• Chapter 

• Subchapter, and 

• Section 

The Program Operations Manual System POMS  
POMS Table of Contents (Parts)

RM  ‐ Records Maintenance (01)

GN  ‐ General (02)

RS  ‐ Retirement and Survivors Insurance (03)

DI  ‐ Disability Insurance (04)

SI  ‐ Supplemental Security Income (05)

HI  ‐ Health Insurance (06)

NL  ‐ Notices, Letters and Paragraphs (09)

VB  ‐ Special Veterans Benefits (14)

PR  ‐ Title II Regional Chief Counsel Precedents (15)

PS  ‐ Title XVI Regional Chief Counsel Precedents (16)

SL  ‐ State and Local Coverage Handbook (19)

The Program Operations Manual System POMS  
Chapter List for Supplemental Security Income

SI ‐ Supplemental Security Income
SI 005: Eligibility
SI 006: The SSI Application Process
SI 008: Income
SI 011: Resources
SI 012: Grandfathered Income and Resource Provisions
SI 013: Deeming
SI 014: State Supplementary Payments
SI 017: Medicaid Eligibility
SI 018: Supplemental Nutrition Assistance Program (SNAP)
SI 020: Benefits and Payments
SI 021: Title XVI (SSI) Underpayments
SI 022: Overpayments
SI 023: Posteligibility Events
SI 029: State Financial Management
SI 040: Administrative Review, Appeals and Finality ‐ SSI

19
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The Program Operations Manual System POMS  
Subchapter List for Resources

SI 011: Resources

SI 01100: Resources

SI 01110: Resources, General

SI 01120: Identifying Resources

SI 01130: Resources Exclusions
SI 01140: Types of Countable Resources

SI 01150: Other Resources Provisions

The Program Operations Manual System POMS  
Section List for Subchapter SI 01120

SI 01120: Identifying Resources

SI 01120.000: Identifying Resources ‐ Table of Contents
SI 01120.001: Identifying Resources ‐ Overview
SI 01120.005: Distinguishing Resources from Income
SI 01120.010: Factors That Make Property a Resource.
SI 01120.020: Transactions Involving Agents.
SI 01120.022: Conserved Funds When Formally Designated Agent Changes
SI 01120.023: Return of Conserved Funds by a Representative Payee

. . . 

SI 01120.235: Health Savings Accounts (HSAs) and Medical Savings Accounts 
(MSAs)

The Program Operations Manual System POMS  

SI 01120.203B.8.a.

PART    
CHAPTER

SUBCHAPTER
SECTION

SUBSECTION

CITATIONS
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The Program Operations Manual System POMS  
POMS Parts Trust and SSI Practitioners Should Be Most Familiar With 

GN  ‐ General
General policies applicable to all SSA programs (applications, appeals, 

overpayments, rep  payee, attorney fees, etc.)

DI  ‐ Disability Insurance
Policies and procedures related to disability determinations

SI  ‐ Supplemental Security Income

Policies and procedures specific to the SSI program

PR  ‐ Title II Regional Chief Counsel Precedents

PS  ‐ Title XVI Regional Chief Counsel Precedents

The Program Operations Manual System POMS  
Regional Chief Counsel Precedents – POMS PS and PR

• A number of years ago, SSA  broke with longstanding policy to make certain 
Regional Chief Counsel (RCC) opinions public. 

• RCC opinions serve as agency precedents and provide guidance to SSA staff 
regarding a particular subject matter. Precedent may be used as a basis for an 
SSA office to allow or deny benefits.

• Opinions were protected from discovery by attorney‐client privilege. SSA 
waives the privilege on a case‐by‐case basis.  

• The opinions are sanitized to remove personal identifying information such as 
full names, social security numbers and addresses.

The Program Operations Manual System POMS  

Regional Chief Counsel Precedents

• Not all RCC opinions are published in the POMS. 

• After an opinion is issued, the RCC sends the opinion into SSA Central Office. 
The opinion is reviewed by the appropriate policy component who 
determines if the opinion has value as a precedent, whether it is duplicative 
or whether basis for the opinion is so fact‐specific that it would not serve as 
a usable precedent.

• If the opinion is to be published, a syllabus is written to summarize the 
opinion. 
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The Program Operations Manual System POMS  
POMS PS ‐ Title XVI Regional Chief Counsel Precedents

Chapter List for Title XVI Regional Chief Counsel Precedents

PS 011: PAYMENT ‐ Overpayments
PS 012: PAYMENT ‐‐ Recovery
PS 013: PROGRAM REQUIREMENTS ‐ Deeming
PS 014: PROGRAM REQUIREMENTS ‐‐ Income
PS 015: PROGRAM REQUIREMENTS ‐ In‐kind Support and Maintenance (ISM)
PS 016: PROGRAM REQUIREMENTS ‐‐ Living Arrangements
PS 018: PROGRAM REQUIREMENTS ‐‐ Resources
PS 019: PROGRAM REQUIREMENTS ‐‐Work Incentives (Including Section 1619)
PS 020: PROGRAM REQUIREMENTS ‐‐ Institutionalization
PS 021: PROGRAM REQUIREMENTS ‐ Fugitive Felons
PS 080: STUDENTS ‐ Home Schooling
PS 082: STUDENTS ‐ Online Schooling
PS 099: Title XVI Regional Chief Counsel Precedents

The Program Operations Manual System POMS  
POMS PS ‐ Title XVI Regional Chief Counsel Precedents

PS 018: PROGRAM REQUIREMENTS ‐‐ Resources

PS 01800: PROGRAM REQUIREMENTS — Resources
PS 01800.000: PROGRAM REQUIREMENTS ‐‐ Resources ‐ Table of Contents
PS 01805: Resources ‐ General (Definition, Identification, Statutory Limits)
PS 01810: Countable Resources
PS 01815: Resources Exclusions
PS 01820: Transfer of Resources
PS 01825: Trusts
PS 01830: Foreign Resources 

The Program Operations Manual System POMS  
POMS PS 01825: Trusts

PS 01825.000: Trusts ‐ Table of Contents

PS 01825.001: Alabama

PS 01825.002: Alaska

PS 01825.004: Arizona

PS 01825.006: California

PS 01825.007: Colorado

PS 01825.009: Delaware

PS 01825.010: District of Columbia

PS 01825.011: Florida

. . . 

PS 01825.146: Guam

Currently there are several hundred 
published trust opinions from 44 States, the 
District of Columbia, Northern Mariana 
Islands and Guam. 
Not all States are represented. 
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PR ‐ Title II Regional Chief Counsel Precedents

Chapter List for Title II Regional Chief Counsel Precedents

PR 009: CHILD ‐ Children of Same‐Sex Marriages and Other Relationships
PR 010: CHILD ‐ Natural Legitimate Child
PR 011: CHILD ‐ Legitimated Child/Child With Inheritance Rights
PR 012: CHILD ‐ 216(h)(3) Child
PR 013: CHILD ‐ Legally Adopted Child
PR 014: CHILD ‐ Adopted by Someone Other than NH
PR 015: CHILD — Equitably Adopted Child
PR 016: CHILD ‐‐ Stepchild
PR 017: CHILD —Marriage/Divorce/Annulment as Affecting Child's Benefits
PR 018: CHILD ‐ Termination of Parental Rights
PR 019: COMPUTATIONS
PR 020: DISABILITY ‐‐ General

. . . 

The Program Operations Manual System POMS  
Emergency Messages  

• Emergency Messages (EM) are part of the POMS and have the same 
authority. 

• They are emergency changes to operations instructions for SSA employees 
and are considered temporary instructions.  

• They are frequently issued to implement legislation that has a near‐term 
effective date when issuing new or revised POMS instructions is not 
practicable. 

• The term of an EM is generally six months, but that can be extended for a 
variety of reasons.  

The Program Operations Manual System POMS  
Emergency Messages

• There are currently about 170 EMs listed on‐line. 

• At least one EM dates back to 2010.

• Since the beginning of COVID restrictions (March 2020) the number of EMs 
more than tripled. Many have been revised and reissued multiple times.  

• Sometimes other priorities prevent the agency from issuing permanent 
instructions timely.  Other times an EM relates to a court case or pilot 
program to which multiple changes take place.
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Administrative Messages

• Administrative Messages (AMs) are also time limited, temporary instructions.  

• They are different from EMs in their subject matter and availability.  

• EMs may contain substantive policy, including new policy or changes. 

• AMs are not to contain any new policy or changes in policy.  

• They are primarily vehicles for administrative notices related to systems processing, 
internal administrative issues and procedural issues.  

• Since their subject matter is generally related to internal administrative issues, AMs are 
not made available to the public on‐line. 

Other Issuances  
Social Security Rulings

Social Security Rulings may be based on case decisions made at all 
administrative levels of adjudication, Federal court decisions, Commissioner's 
decisions, opinions of the Office of the General Counsel, and other policy 
interpretations of the law and regulations. 

Social Security Rulings are first published in the Federal Register. Social 
Security Rulings are effective upon publication, and the effective date is 
shown on the first page of each Ruling. 

Although Social Security Rulings do not have the force and effect of the law 
or regulations, they are binding on all components of the Social Security 
Administration (SSA) in accordance with section 402.35(b)(1) of the Social 
Security Administration Regulations (20 CFR Part 402), and are to be relied 
upon as precedents in adjudicating other cases.

Other Issuances
Acquiescence Rulings

Acquiescence Rulings explain how SSA will apply decisions of the United States 
Courts of Appeals that are at variance with SSA's national policies in adjudicating 
claims under title II and title XVI of the Social Security Act and Part B of the Black 
Lung Benefits Act.

SSA will apply Courts of Appeals holdings as explained in these Acquiescence Rulings 
to other cases in the same circuit where the issues involved are basically the same. 

Acquiescence Rulings are first published in the Federal Register. Acquiescence 
Rulings are effective upon publication, and the effective date is noted on the first 
page of each Ruling.

Acquiescence Rulings do not have the force and effect of the law or regulations, 
however, they are binding on all components of SSA in accordance with section 
402.35(b)(2) of the Social Security Administration Regulations (20 CFR Part 402). 
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Navigating the POMS

From the SSA Homepage
www.ssa.gov, select 
“Menu” dropdown list 
from the header.

The Program Operations Manual System POMS  
Navigating the POMS

Scroll to the bottom of the 
page and under “Research, 
Policy & Planning,” select 
“Program Operations Manual 
System.”

The Program Operations Manual System POMS  

<Text>

On the POMS Homepage, 
you can select:
• “POMS Table of 

Contents” or 
• “POMS Recent 

Changes” or “
• Emergency Messages.”
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Navigating the POMS

Or select the “Program Rules” 
page, select “Employee 
Operating Instructions” 
dropdown menu and select: 
• Program Operations Manual 

System (POMS);
• Recent changes; or
• Emergency Messages

The Program Operations Manual System POMS  
Linking to the On‐line POMS

If you wish to provide a link to a specific location in the on‐line POMS, use the 
following syntax: 

• The site name is always http://policy.ssa.gov. 

• The database name that holds POMS is /poms.nsf .

• The view you're linking to is called /lnx.  

Individual POMS sections are in the following format: 

SI 01120.203B.8.a 

So, for example, a link directly to SI 01120.203B.8.a. would be –

http://policy.ssa.gov/poms.nsf/lnx/0501120.203B. 

(Generally the POMS does not hyperlink below the subsection level.)

The Program Operations Manual System POMS  
Linking to the On‐line POMS

For ease of reference, POMS contains hyperlinks to other related and relevant 
sections of the POMS.  Clicking on the hyperlink allows you to easily check the 
related policy and then return to the current section. For example:

POMS SI 01120.201E.2. Trust established with individual's non‐resource assets 

a. What is a non‐resource asset? 

A non‐resource asset is an asset that meets the definition in SI 01120.201B.2. in 
this section but does not meet the definition of a resource in SI 01110.100B.1. 
and SI 01110.115. For example, a non‐resource asset may be a lawsuit settlement 
that a court orders to be paid into a trust. The individual was entitled to it but did 
not receive it because of action by the court. 
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Linking to the On‐line POMS

Many POMS sections also contain reference sections with links to related policy.

SI 00830.522 (Gift Cards and Gift Certificates) D. References 

Awards, SI 00830.515

Expenses of Obtaining Income, SI 00830.100

Forms and Amounts of Income, SI 00810.020

Gifts, SI 00830.520

Guide to Unearned Income Exclusions, SI 00830.099. 

Income Exclusions, SI 00810.007

Infrequent or Irregular Income Exclusion, SI 00810.410

Receipt of Certain Noncash Items, SI 00815.550

What is Income, SI 00810.005

$20 General Income Exclusion, SI 00810.420

The Program Operations Manual System POMS  
POMS Search Function

• The POMS search function is not an intelligent search engine.  It merely 
identifies the presence of a particular word or phrase in a section of the 
POMS.  

• It does not sort the results by relevance or section.

• For example, a search of “trust” found 711 results in 7 parts of the POMS.  

• Be aware, however, that the POMS search engine doesn’t always turn up 
everything relevant.  

• Often, if you don’t know what you are looking for, the search function is not 
very helpful. For example, if searching for the “Disabled Adult Child” 
program, or DAC, you also have to know that sometimes SSA calls that same 
program, “Childhood Disability Benefits,” or CDB, so you may have to 
perform two searches to get everything.

The Program Operations Manual System POMS  
POMS Search Function

• To perform a search, click the Search button and enter a few specific 
words you're looking for. 

• Submit the search, and your results will be returned in a list. Click any 
title in the list to view the document, or modify the search by adding 
or deleting words, and rerun it. 

• If your search produced no results, consider removing one or more 
words or simplifying your request. 

• When you are viewing a document retrieved from a search results 
list, the "next" and "previous" page buttons in the document you 
view will move you to the next document in the results list, not the 
next document in the full POMS. 
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POMS Search Function

Click on the 
“SEARCH” tab in 
the header, then 
type your search 
term in the text 
block that 
appears.

Why Are the POMS Important?
• If you are representing a client and submitting a trust to SSA or an 

application for benefits, the Claims Specialist you are dealing with will 
evaluate or adjudicate the issue relying almost solely on policy and 
procedural instructions in the POMS. 

• If you are appealing an SSA determination regarding the impact of a 
trust on your client’s eligibility for SSI, you need to be concerned 
about the deference a court will give to SSA’s determination based on 
its instructions. 

• If you want to get paid for representing your client, the payment you 
receive will be evaluated based on POMS procedure.

Why Are the POMS Important?
• The SSI statute on trusts at Section 1613(e) consists of a few brief paragraphs. 

• Neither SSA, nor CMS have issued regulations to implement agency trust policy.

• There is a lack of significant case law on the subject. 

• Explicit congressional grant of authority to SSA to prescribe standards.

• Breadth of SSA’s instructions on the trusts (between 100 and 200 pages 
interpreting several paragraphs of statutory law). 

• The status of POMS becomes evident as the sole detailed agency policy 
statement and interpretation of the law on the subject.
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Congressional Authority

Congress has explicitly granted the Social Security Administration broad authority to fill 
in statutory gaps.  

Section 205 [42 U.S.C. 405] (a) of the Social Security Act, as made applicable to the SSI program by 
section 1631(d)(1) [42 U.S.C. 1383(d)(1)].

The Commissioner of Social Security shall have full power and authority 
to make rules and regulations and to establish procedures, not 
inconsistent with the provisions of this title, which are necessary or 
appropriate to carry out such provisions, and shall adopt reasonable and 
proper rules and regulations to regulate and provide for the nature and 
extent of the proofs and evidence and the method of taking and 
furnishing the same in order to establish the right to benefits hereunder.

The Program Operations Manual System POMS  
Deference by Courts

Courts approach administrative interpretations by looking to the formal 
or informal character of a rule and also by examining the authority 
under which the rule is made. Over time three different “levels” of 
deference have evolved through case law. These standards are rules that 
dictate whether the action should be accorded binding or persuasive 
weight. 

The Program Operations Manual System POMS  
A Comparison of the Types of Judicial Deference
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A Comparison of the Types of Judicial Deference

The Program Operations Manual System POMS  
Almost all courts have granted deference to SSA interpretations in POMS under Skidmore.
For a good discussion, see Draper v. Colvin, 779 F.3d 556 (2015) .

“We therefore conclude that the text is ambiguous on these points and that Congress left 
a gap for the agency to fill in overseeing the daily administration of the special‐needs 
trust exception. See Schweiker v. Gray Panthers, 453 U.S. 34, 43, 101 S.Ct. 2633, 69 
L.Ed.2d 460 (1981) (noting Congress has granted the agency administering the Social 
Security Act “exceptionally broad authority to prescribe standards”).” 

“We conclude that the district court properly held that the provisions in the POMS 
interpreting § 1396p(d)(4)(A) warrant Skidmore deference. According respect under 
Skidmore here is consistent with the Supreme Court's conclusions that “[t]he Social 
Security Act is among the most intricate ever drafted by Congress,” Schweiker, 453 U.S. at 
43, and that Congress routinely relies on agencies to fill gaps in the statutes they 
administer. See 42 U .S.C. § 405(a) (giving the Commissioner “full power and authority to 
make rules and regulations and to establish procedures” to administer the Social Security 
Act).” 

The Program Operations Manual System POMS  
“We further agree with the district court's conclusion that the POMS provisions at issue 
here—namely, those in POMS SI 01120.203B—warrant relatively strong Skidmore deference. 
The relevant POMS provisions fall squarely within the SSA's area of expertise. See Hagans v. 
Comm'r of Soc. Sec., 694 F.3d 287, 303 (3d Cir.2012) (explaining that the SSA “has a great 
deal of expertise in administering” the Social Security program).” 

“In addition, the POMS provisions demonstrate valid reasoning; that is, the detailed process 
required for establishing qualifying special‐needs trusts contained in the POMS is consistent 
with “Congress's command that all but a narrow class of an individual's assets count as a 
resource when determining the financial need of a potential SSI beneficiary.” 

“Finally, the provisions interpreting § 1396p(d)(4)(A) are part of a relatively long‐standing 
and consistent interpretation that ensures universal applicability of the statute. Id.; see Sai
Kwan Wong v. Doar, 571 F.3d 247, 261 (2d Cir.2009) (noting that “the deference due to an 
agency interpretation is at the high end of the spectrum of deference when the 
interpretation in question is not merely ad hoc but is applicable to all cases.” 
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Given the lack of formal regulations interpreting the SSI trust statute 
and the extensive breadth of SSA’s instructions on the subject (between 
100 and 200 pages interpreting several paragraphs of statutory law), it is 
small wonder that most courts find SSA’s interpretations persuasive and 
defer to them, thus upholding the traditional principals of judicial 
deference; agency expertise, institutional competence, and legitimizing 
agency authority. 

The Program Operations Manual System POMS  
THE ESSENTIAL SSA REFERENCE LIST (LINKS)

(See written material)

Primary References

General – Act, Regulations, POMS, Rulings, HALLEX, Recent Changes

SSI Specific – Title XVI, SSI Regulations, SSI Law and Regulations Finder

Disability Specific – Listings of Impairments

Secondary References

General – SSA Handbook, BEST, Office Locator, Medicaid Information, FAQs

SSI Specific – Understanding SSI, SSI Spotlights, FAQs, SSI Annual Report

Disability Specific – The Blue Book, Disability Home Page, FAQs 
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